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[1]  ‘An exception is a legal objection to the opponent's pleadings. It complaine of e
defect inherent in the pleadings admitting for the moment that il the allegations in the
particulars of clalm or declaration, or plea are tius.  aseerts that even with such an
admission, the pleading does not sither disclose a cause of adtion, or & defence, as
case may be'. It follows that, where an exception is tiken, the court must look st the
pleading excepted to as It stands®, no facts outside those stafed in the pleadings can be
brought Into Issue, except In the case of inconslstency®; and no reference may be made
16 any other document®. This is precisply the diffarence between excsptions, on the one
hend and the pleas In har, dlistory pleas. and oleas in abstement, on the other; the fatier
usually Introducs fresh matter, which requires o be proved by evidence.® '

[2] The object of an exceplion is o dispose of the case or a portion thereof in an
expeditious manner or to protect & party against an embamrassmant whiich Is so sarious
a5 to merit the costs even on ah exception®. An exception provides & useful mechanism
for weeding out cases without legal merdl’. Thus an exception founded upon the
contention that the particulars of claim or deciaration disclose no cause of aclion or that
a plea iacks averments necessary to sustain a defence, is designed to obtain 8 decision
on a polnt of law which will dispose of the case in a whole or in part, and avold the
leading of unnecessary evidence at the trial. If it does not have thet effect, the
exception should not be entertained.’ )

[3] This case is about an exception. The plaintiffs Johan Plater Hendrik Pretorius and
Montana David Kwapa, pension members of Transport Pansion Fund and Transnet
Secand Defined Benefit Fund (the Funds) respectively, are sufng In both thelr personal
capecity and in the interests of the members of the Funds.

* Sraward ¥ Boths 2008(6) SA 310 SCAat 313
2 gurger V' Rand Water Bosrd 2007 (1) SA 80 (SCA) st 32 D€

soms V Moruiane NO 1975 (3} sa53 (1)

* Wellingtor: Court Sharabiock v Johannesburg City Councl 1995(3)5A 827 {A} at 833 F& 834D

* grown vViok 1525 AD 56 at 58

® FrandisvSharp 2004{3) SA 230 (C} at 237 C-F

7 Teflematrix {Pty) t\a Matrix Vehicle Tracking v Advertising Standards Authorlty SA 2006 {1) SA 461 {5CA) at
465 H

® \tarale v Steyn 1975 (3) SA 479 (1) at 487

3 johnson v Leal 18RO (3) SA 927 (A) at 947

_i i 5.331

NYA



3

81  The Funds are the first and second defendants respectivaly. The third defendant
fs Transnet Limited (Transnef), a company Incorporated in terms of Section 2 of the
Legal Succession ta the South African Transport Services Act 9 of 1989,

[5] ‘The Plaintiffs Instituted an action against the Funds and Transnet based on threa
causes of acion. The averments constituting claim 1 referred to as & ‘Fromise’ are that
In terms of the rules goveming the Funds, the members of the Funds, were or are
enfitied to penslon Increases of 2 %. That during 1989, & promise was made which
profiise becarme a practice over years before and aftar 1889 and executed.unti 2002, in
terms of which the members of the Funds were entifled fo pension increass of at least
70 % of the rate of Inflation. The promise was made by a person or parsons authorized
to make stich & promise on behalf of the Fundsandmatﬁlepmmisewasoom‘rmedin
subsequent brochures and or other documents. -

{6] Forclalm 1, the relief sought is that Transnet’s fallure fo cause the Funds to keap
the promise be declared unlawful and that the Funds be ordered 1o keep the promise by
Increasing the pension benefits of all the members of the Funds by en annual rate of not
lass than 70% of the mte of inflation with effect from 2003 end that the defendants be
ordered to pay the arear increases to the pensioners of the Funds with Interest at a

termporae,

[71 Claim 2 referred fo as ‘Lsgacy Debt’, Is based on ths following set of averments:
That SARRH arid SATS were cbliged by section 12 {13) of the Raliway and Harbours

Pension Act 35 of 1971 and section 14(3) of the Rallway and Harbours Penslons for -

Non- White Act 43 of 1874, fo pay into the White Fund and Black Fund such amounts as
were necessary to maintaly them in & sound financial condition. That Transenet Inheritad
these obiigations In tefms of secfion 3(2) of Succession Act. That In terms of saction 18
(2) of the Succession Act, the amount payable to the Funds by SATS was to be
determined by state acfuary in consultation with an actuary appointed by the Minister of
the Public Enterprise and that the state actuary duly defemined the legacy debt in
consultalion with an acluary appointsd by the Minister of Public Enterprise and that the
amount claimed as so determined is R 17, 1806 billion, payable to the Funds.

[8] The relief sought In Clalm 2 is thet Transnet be declared Indebied to the Funds for
payment of the Jegacy debt of R 17, 1808 billlon plus interest as from 1 Aprit 1990 af &
rate of not less than 12 % per anntmm determined by the state actuary. That Transnst be
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ordered to pay the legacy debt to the Funds and that the Funds and Transnet jointly and
severelly pay the plaintiffs” costs.

[ol Claim 3 referred to as “unlawful donation”, Is based on the following set of
pleaded averments: That on 23 November 2000, the trustees of Tiansport Fund and
Transnet agreed orally and In writing that the Transport Fund would donate 40 % of Its
members’ sutplus tu Transnet and that the ustees of the Transport Fund will thereafter
implement the donation by paying an amount of R302121 000 to Transnel. The
plainiiffis’ cause of action is founded on the foliowing averments: That the donation was
unlawful and Invalid because the frusteee did not have the power to make the donaffon
and that the trustees made the donation in breach of their fiduciary duty to aot in the best
Interests of the Transport Fund and or s members.

[10] As a result, the plalntifis ask that the donation be declarad unlawful and invalid
and that Trensriet be ordered to pay an amount of R308 121 000.00 fo the Transport
Fund with interest a fsmpore morae and that Transnet and the Transport Fund pay the

costs of the acfion.

[11] - The Funds objected to olaims 1 and 3 on the basls that the particulars of claim
ara vague and embarrassing and that they do not sustain a cause of action. Transnet on
the other hand, objectad to all the three claims as being vague and embarrassing and
disclosing no cause of action. For this purposs, | elect to start with the exception noted

against claim 2.

Legacy debt {cleim 2

[12] Transnet raised two objections to the iegacy debt claim. Firstly, that the pialntiffs
do not allege that the Funds were in unsound financial position and what amounts would
be required to place them fn a sound financial position, | do not think that the fact that
the plaintiffs do not allege that for any period under consideration, the Funds were In
unsound financial position, requiring to be placed in sound financlal position, s
contemplated in section 12(2) of the Rallways and Harbours Penslons Act 35 of 1974,
lacks averments necessary to sustain a valld cause of action, I [t happens to be
Transnet's contention that an obfigation to pay never arose, bécause the Funds werk
never in unsound financlal posltion, that Is e factor to be ralsed as a defance fo claim 2.
in any event that Is 2 factor falling or ought to be falling within the knowledge of the
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Funds and Transnet, Obilgation {o pay is avered, inter alla, in the particulars of ciaim as
foliows:

*27. Sectlon 18 of the Succession Act provides expressly or by Implicetion thet,
Transnat's dobt paramount fo thess obiigefions (the legucy debf) wil be as
determined by the stafe acfuary In consultafion with an actuary appointed by the
Minister of Public Enfarprise and will bear inferest &t & rafe of at least 129% per

anmnum d’stermmsd by the state acfue:y

28 The stafe actuary only defermined the legacy debt In consultafion with an
acluary appointed by the Minister of Transport In an emourst of R 171 806 bilion

plus Inferest from 1 April 1960.*

[13] Fhstly, avermenis of unsound financial pesition. ¢an be impllad In the pleaded
averments sz a whole, Secondly, reference fo ‘seclion 16 and averments of
determinaiion of an obligetion by the acluaries should be sesn to reinforce implied
averments of unsound financlal posftion of the Funds requiring financial assistance.
Whether or net that is so, would be determined by the lssuss the defendants may want
to join in their plsa and subsequent evidenca thereto.

{14 1am unable to comprehend the suggestion that the plaintiffs do not allege that
Transnet was obligsted to pay such debt lo the Funds and the Second’ Fund on
calculation by the state actuary. Whal is pleaded In paragraphs 27 and 28 of the
particulars of clalm should also be sesn in the context of what Is avenred in paragraph 29

of the particulars of claim. That Is:
“In Transport Fund and upon s oreation, the Second Fund inherited the rght to
receive the legacy dobt In terms of 85 2 and 12 of the Transnet Pension Funds
Ack

29.1 The Transport Fund 45.1%
292 The Second Fund 56.8%.

[16] The suggestion that 'the plainfiffs’ relflance on section 18 of the Suecession Actis
bad in law as that section does not provide for the calculation of the alteged legacy debt,
either in the terms plaaded by the plaintifis or aff’, should In my view, be szen In context,
Firstly, we should be reminded that insofar as there can be an onus on either party on &
pure question of faw, it rests upon the excipient who alieges that the particulers of ctaim

L I N
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or declaration discloses no cause of action, or that the plea discloses no defence. The
excipient has the onus to persuade the court that the pleading % excipiable on every
inferpretation that can reasonably be attached to It'° The pleading must be iooked at as
a whole; no paragraph should be read In isolation.” ([t must be implied that the
determination by the aciusries, is in reapeat of what Is required to put the Funds in a
sound financial posftion. if there Is uncerlainty in regards to a pleader’s intention, an
exciplent cannot avail himself thereof unless he or she shows fhat upon any construction
of the pleadings, the claim Is exciplable.'®

(6] Goming back fo reliance on section 16 of the Succession Act as pieaded, | am
not persuaded that it is exciplable on every Intemretation that can reasonably be
attached to it Section 16(2) of the Succession At simply provides thet the State
.guarantees all obligations the SATS transferred fo Transnet including all obligations of
SATS In reepects of pension funds. The obligations included payments to the Funds to
ensure that their financial positions remaln secured for the benefit of s members. The
calculation of what must be peid, is as per determination by the actuaries, something
which had been averred In the particuiars of claim, To suggest otherwise, would in my
view, be reading each paragraph of the pleaded averments In Isolation. The eriticlsm to
the affect that the plaintifie seek an order that Transnet pay the legacy debt to the
Funds, without alieging when the debt became dus for payment, would only be valid ¥
one was to ignore what Is pleaded In paragraphs 27 and 28 of the plainfiffs' partitulars of
clalm quoted earfierin this judgment. Consequentiy, i find that there Is no merit to the
suggéstion that clalm 2 Jacks the averment necessary to sustain a cause of action and

or that is bad in law..
Unlawful donation (clslm 3)

{171 Al three defendanis objected fo claim 3 either as diaciosing no cause of action
or ae vague and embarrassing. Essential averments regarding claim 3 are set out In
paragraphs 37 fo 38 of the particulars of cfalm. The background and allegafions to the
cause of action ars: ‘On 23 November 2000 at Johannesburg the tustees of the
Transport Fund and Transnet agreed orally and In writing, in terms of which Transport
Fund, thr;pugh is trustees agreed to donate to Transnet 40 % of ks members’ surplus.
On 7 March 2001 the krustees of the Transport Fund decided to implement the donation

391 v Fetal Assesment Cenrtre 2015 [2) SA 193 (CCjst 2998
= Nt and others v Mc Arthur 2003 {4) SA162 Tat 143 F
2 lerk N O vvan Zyl and Mariz NNO 1985 {4) $A 263 (SE} 263 at 288E
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by paying an amount of R302 121 000 o Transnel. The donation Is alleged to have’

been unlawful and invalid fo the knowledge of both the fusiees of the Traneport Fund
and Transnet because; the trustees did not have the power to make the donation and
that the trustees of the Transport Fund made the donation In breach of thelr fiduciary
duty to act in the best interest of the Transport Fund and s members.

[18] To these averments, the objection Is that the allegation that Transnet bacame
liable for repayment of the donation s a legal conclusion and If is insufficlent to plead a
conclosion of law without pleading the material facts glving Hiss fo the concluslon. | am
unable fo pnderstand why It Is suggested that the plaintiffs did not plead material facts
giving fise to the legaf concluslon. To come o this, you need to Ignors completely wiat
is pleaded in paragraph 38 and at the riek of repetition Is pleaded:

‘88 The donstion was unlawfu! end invalid bscause lo the knowledge of the
trustees and Transnet,

38.1 The trustees did nof have the powsr to meke the donation, and

38.2 The trustees made ifie donstion in breach of thair fiduciary duly to act in the
best nlerest of the Transport Fund end ifs members.”

[18] The statament, "Transnet accordingly bscame flable for repayment of the donation
fn March 2004, as avered In paragraph 39 of the particulars of claim inasmuch as it is
seen a5 a fegsl conclusion, ought to be conskdered In the context of what Is avened In
paragraph 38 of the particulars of claim quoted above and the background set out In
paragraph 17 above as pleaded by the plaintiffs. There can be no mert to the
suggestion that the amended particulars of elalm lack averments necessary to justify the
conciusion that Transnet became Fable for repayment of the donation.

{20} Itis supgested that the amendad particutlars of clalm do not ldenfify the sourcs of
T ranshef’s alleged obiigation to repay the donation. This postulation will only come info
play f one was to ignore what is pleaded In paragraph 38 of the particulars of claim,
The donation whl only become vafid 'or lawful if It was to be proven that it was lawfully
made by Transport Fund through its trustees. In other words, if i was to emerge during
trial fhat the trustees hed the power or authority to make the donation and that they did
not breach thelr fiduciary duty towards the members of Transport Fund. | do not have to
be involved in the categorisation of the claim at this stage, despite the atiempt to do sd




by the plaintiffs in thelr writlen heads. | am satisfied that the pleaded facts establish a
cause of action. | now tum to deaf with claim 1.

1&_ 7 Prom_!sa_ {ciaim 1)

[21] The defendants tock a swipe at the plaintiffs’ lack of particularities regarding the
terms of the promise. The objection is that it Is not clear from péragraph 14 of the
amended particulars of claim whether the plaintiffs allege that It was a term of the
promise: (a) that the Fund would continus to Increase the pensions as befors or (b) that
the Funds would confinue fo Increase the pensione “at a rate of af least 70 % of the rate
of inflation”. it is elleged that the distinction Is important because a promise ta tncrease
the pensions *as before,” is entirely different In formulation 10 a promise to Increase

pengions “at a rate of at least 70 % of Inflation.”

[22] There is no merit to the complaint. Te come io the concluslon as suggested, one
must ignare what s pleadsd in pamagraph 13 of the particulars of claim. That ls: “Both
funds however followed a consistent practice pver decades, with the concurrence of
SAR&H and SATS, of granting higher pensions increeses of at least 70 % of the rate of
infiation”. i Is olear that as before” in terms of paragraph 14 of the amended particuiars,
refors to 'a consistent practice over decades’ stated in paragraph 13. The complaint Is
tachnical without substance. Therefore the suggesfion that the uncettainty renders the
amended particutars of clalm iregular, or vague and embarrassing ought to be rejected.

Eaflure to dentify the tens o'flthe promise
[23] in paragraph 21 of the Funds’ written heads, a complaint Is raised as foliows, as
Is the case in thelr grounds of objection:

*21. Moreover, fhie amended perticulars of cleim do nof identify the other terms of
the promise. For exampls, the emended particulars of claim do not affege;

21.1 Who would decide the rafe at which pensions would Increase?

21.2 When would such a decislon be made and when would the pensions be
Inoreased? C

21,3 For what period of time would the promise endure?

337
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21.4 Was the promise mads in perpetuty? If so, wes the promise capable of
termination and on what basis?

[24] There seems to be merit In the complaint raised In 21.1 to 23.4 of the written
heads quoted above. Fallure fo state the period within which the promise wiif endure sa
material omission. For example, when would the members of the Funds be entitisd to
such pension Increase of at least 70% of Inflation? Which members of the Funds were
or are entified to receive such bensfits? Is It every member of the Funds epfitied 1o
enforce the promise Irespactive of when each became a member? And If 8o, the facts
apon which It is so alleged. The questions are nol exhaustive. Anything short of this, i
my view, would be lacking in parlicularities and waould be vague and embairassing.

[25j The other complaint raised |s that the promise as pleaded is inconslstent with the
legislaiive regime. In the summation of the point, it was ergued that the promise could
not heve had binding effect on the Funds because of Rule 24 which dealt with the
annual increases and it provided, Inter alia:

“The- pensfon fund received by the pensionsrs shall be ncreaséq by 2%,
compounded annuafly for each completed year In respect of which the pension
hae heen or is received...”

[26] Then in paragraph 47 of the Funds" written heads, is contended:

"Even I It were o be assumed for the seke of argument that & promise had
lawtuilly been made in 1888 fo Increase pensions ag before, that is, at a rate of af
teast 70 % of Inflatfon, and that ihe promise had survived the promuigation of the
Transport Fund Rules in 1980, thet promise would have been unfawil in 2000
when the Rules and Second Fund were edopled. The promise could not have
survived the adoption of Rule 24 of Rules of the Second Fund becauss # was

inconslstent wilth the Rule.”

[271  Fortwo reasons the exception on this ground cannot be upheld: First, Rule 24 did
not prohibit conclusion of the promise. in my view, *... increased by 2% compounded
annually, does not prescribe the maximum percentage of which the pensidn
campounded annually, shall be increased. Rule 24 could be interpreted o mean tha:

~/

NYA




0

annually, pension Increases would not be less than 2%. [ am expressing no finai finding

in this regard.

[28] Insofar as the Funds seek fo challenge the lawfulness of the promise and
enforcaabliity thereot, this is an Issue that can appropriately be raised as a defence, than
as an oxceplion. Just on this ground alone, the exception based on the alleged
unlawfulness and unenforceability of the promise fs destined to fail, taking into account
also that Rule 24 ralses & legal question, which in my vlew, ls uncertaln and complex not

to be entertained on exception.

Unlawful state conduct

[26])  In paragraph 22 of the amended particulars of claim the plaintiffs pleaded Infer
alia;
“22 4 Transnel's faffure fo cause the Transport Fund and the Second Fund to
kaep the promiss and their failure fo keep it are unlawfu! at public Jaw becauss,

22.4.1 Their conduct Is legally end consfitutionalfy unconscionable whan tested
against the constitutional standards of refflance, accountability and rationality;

22.4.2 They Impair the rights of the members of the Transport Fund and the
Second Fund of aceess to soolal securily In terms of s27(1)(c) of the Consﬁ'tu!ion

and

22.4.3They falled to glve effect to the legitimats pension benefit expectations they
creatsd.

[30] in paragreph 35 of the piaintiffs’ written heads, is contended:

"The cause of ection Is the same as the one the Consfitutional Court upheld in
the !QN Jolnt Lisison Committes c8s6, n Seplamber 2008, the KZN Dapariment
ofEducatron notifiad indspendant schools of the subsidies payeble lo themn the
following yeer. The first portion of the subsidies was payable In Apri 2009. The
Deapartment did not make this payment and in May 2008 ennounced that ff had
declded fo reduce the subsidizs with refrospective eﬂ'acf. ‘The Constrtuﬁonaf
Court held that its conduct was unfawful af public law end that the indspendent
schools were entitled to hold It to its promise.” '
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[31} Whal Is staled ebove promptsd the Funds to take the point that the amendad .

particulars of claim de not allsge that they (the Funds) performed administrative action
when they falled to give effect to the Jegltimate pension benefits expsofations they
Groated, This contention prepsded what Is artloulated in the Funds’ wiltien heads as

follows:

‘51, The plainliffs seek fo enforcs their lagimate expectation” as a mafter of
*public law".

52. A Ieghimate expectation normefly arises in the confext of administrative
action:

521, The docirine b:_' Isgitimate expectation was first incorporated Into our law In
8 case dealing wih the review of an sdminisirative decision, namely
Administrator, Transveal v Traub,

622 The Constifution refers fo legifimate expectations oniy in the context of the
right to procedurally falr adminisirative action.

52,3 Similarly, legiistation refers to legitimale expectations only in the contaxt of
provisions deallng with the right to fair administrative acfion.”

[32] In KZN Joint Liaison Committes v MEC for Education Committee Froneman J in
his minority judgment, inter alia, elated:

'18#} According o the main Judgment the enforcament of this part of the claim
should have been brought under the provisions of the Promotion of
Administrative Justice Act."
[32] The KZN Joint Lialson Committes’s case Is relied upon by the plaintifis for thelr
pleaded cause of action based on the promise particularly with regard to “fegitimate
expectation.” In paragraph [3:] of the main judgment aforesald, Cameron J stated:

*31,Courty enforce underteking when partles agrae by conlract to be bound by
their terms; when the underiaking gives rise fo legitimete expectsfion and
administrative falrmess raquires some messures of their enforcemsiit: or when
any ofher legel principle or rnile requlres enforcement. In Hs sffidavits, the
applicant sald lts case was that i relled purely on & promise or undertaking to
pay. if safd that )t was neither “hers nor there® whefher fhis derived from

NVA




P

12

sdministrative action or “somsthing akin to & contractual obligation”. Buf the form

of the appiicant's case is Important, M&Mmﬂw

[34] "The current position In our law is that where & parly has legltimate expectation,
he or ehe ls entitled to procedural falmess. That s, an opportunity to be heard before
any adverse decision Is mads. Our courls have expressly left opensd the question
whather 2 legltfimate expectation may give rise to substantive benefit’. (See, Bel Porio

School Governing Body end Others v Premier, Western Cape, and Another 2002 (3) SA -
265 (CC), 2002 (8} BOLR 861; [2002) ZAC (2) in para 86; and South African Veterany

Councl and Another.v Szymanski 2003(4) SA BCA).

[35] The next question is whether the plaintiffs' enforcement of the promise in the
present case, is sought on ﬂ1e basis of the administration action seen In the light of the
pleaded “lsgitimate expeciaﬂan which Is founded not on any legisiative or regulatory
provisions, but rather on the Funds benevolent fo Its members. This must ba
distinguished from KZN Joint Lialson Committee matier in which “the promize® or
under{aking was made as a form of subsidy which the Memboer of the executive Counci
for Education In Kwa- Zulu Natal granted to the independent schools in the province In
accordance with section 48 of the South African Schools Act 84 of 1096 which
empowers the MEC to grant subsidies to a reglstered echool from funds approved by
provincial legistature” for that putpose. Sections 38 and 63 of the Public Flnance
Management Act 1 of 1989 obliges the heads of department {HOD) and the MEC to
ensure that their expendlture is In accordance with the budget vote of the provincial
department that should be reed together with the provisions of sacfion 28 of the
Consfitution which provides thet everyene has the right to a basic education, Including
adutt basic education. That, in my view, is what made the constitutional court in the Joint
KZN Joint Lizison Commitse not fo deal with the lssue as a case based purely on
admlnrsir_aﬁ_ve'ecﬁen arising from fegitimate expectation created by undertaking to pay
the scheol subsidies for 2008,

[36] o the present case, as contended by the Funds, the plaintiffs’ case on tha,
promise is founded on administrative decision or action by an organ of state, withou
pleading their entitlement to rely on PAJA. Then In paragraph 32 of the plaintiffs’ writte
heads, Is contended:;

NvA
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*30... if there is any doubt on the app-’faablﬂ!yafthe KZN Joint Llalson Committee

aption Ths Consbmtlma! Court

has held that in these circumstanoas, the legai question ought to be dacided only

effor hearing and the evidencs having regarded fo alf relsvant conslderstions, ™
(My emphasts)
[37} In my view, the question of, the development of the common law arises’, was
dlsmuraged in the matter of Minister of Health and Another NO v New CIicks Scuth
Africa (Pily} Lid and Others (Treatment Action Campaign and Another ag Amfei cuna! H
‘wherein Ngoabs J held:
*Our’ constitutional contemplates single system of lsw which Is shaped by the
constitution, Tomﬂrdi‘mcﬂyan Section 33 mof:ne Consﬁmﬁmm

In_my view. !namte. f# wm encourage the developmant of two paraliel
system of law one untsr PAJA and another under section 33 and the common
law. Legisiation enscfedbyParbamenttogIve m?bc!toamsﬂh:banelﬁghg

ought not o be lgnored. Ang

It follows that fhe SCA... emed In failing to consider whether PAJA wes
applicable, The question wheffier PAJA govems these procesdings cannot be
avoldad In these procsedings.”

{381 8o, the provislons of PAJA must be found io be mpplicable to the present
proceedings. Attempts to bypass the provisions of PAJA by pleading or contending that
faflure fo keep the promise Is ‘unlawfid at publlc law' because the Funds' conduct s
legally and consifutionally unconscionably when tested against the constitutional
standards of reflance, accountabiiily and rationality’, and that they ‘Impalr the right of the
members of the Funds of access to soclal securily in terms of section 27(1) (c) of the

By v Fatnl Assament Centre 2015 (2)SA 193 {CC) parss 11-12, 78
2005 [2) SA 311 {CC), 2006 (1) BCLR; 2005 ZA CC 14 para 436-438
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Constitution and fall to give effect to the legitimate pension benefit expectations they
created’, fly In the face of what Ngcobo J sought to disoourage.

[36] itis perhaps worth menticning that in the original parﬂcﬁlars of clalm, the plaintiffs

' pleaded in paragraph 22 as follows:

“‘Unlawful adminiatrative action”
221
222 ..

22.3

22.4 Trensnet's failure lo cause the fransport Fund and the Second Fund fo
' keep the promise and their failure to keep it -

'22.4.2 Are unlawful because they fall to give effect o the legitimate
expectation they crealed; and

22.4.3 Are unfewful beceuse fheir conduct Is unreasonable within the
mesaning of ssction 33(1) of the constitution and ssclion 5(2) (h} of the
Promotion of Administrative Justice Act 3 of 2000.* (My emphasis).

[401 No exp]anaﬁdn has been given for the abandonsment of the aforesald paragraph
in the emended pariiculars of claim, | venture fo say, it was so abandoned to avbld
complying with the provisiens of section 7 of PAJA which provides that proceedings for
fudic_:ial'rev_iew must be institufed without unreasonable delay and in any event within 180
Gays. Section 9(2) of PAJA however, provides that & court rhey extsnd the 180 days
pericd where the interest of justice so requires.

[41] What was pleaded as quoted in paragraph 38 above, should be seen In the
context of what is now pleaded in the amended particulars of claim, part of which Is
quotad [s paragraph 28 above, Firstly, the heading, *Unlawful edministrative ection” In
the orlginal particulars of claim has now been changed to “unfawful state conduct”
Furthermore, adminisirative action was specificelly pleaded In pamgraph 22,4 of the
original particulars of claim.
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[41] It must be selfied that without having pleaded the cause of action based on the
challenge to the edministrative acffon not fo fulfil the promise, the exception on this
ground ought to succeed. The contention that ‘in these circumstances, the legal question
ought to be decided only after hearing all the evidance and having regard to all relevant
considerations’, as pestulatad in paragraph 39 of the plaintiffs’ written heads and quoted
in paragraph 35 above, should elso be found to have no mert. In my view, a legal
question which speaks to an administrative acion without spacifically pleading
administrative action Indeed ought to be discouraged 85 Is the case i the present
matter. The authority relied upon by the plaintifis for the lega! question not being
appropriate to cansider on exception, had to be viewad In context. - The context is this:
In paragraph 11 of the H v Fetal Assement Centre cited in paragraph 39 of the plaintifis
written heads, the consfitutions! court held that "on other occaslons i considered that the
question of the - devslopment of the common law would be better served after hearing afl
the evidence’. However, in the present cass, as-quoled In paragraphs 33 and 37 of this
Judgment, such a deveiopment ought to be discouraged as fo do so, would bs to bypass
the provisions of PAJA. Secondly, in paragraph 42 of the Fetaf Assessment Centre's
judgment, the constituional court Indicated that there is no general rule that lesues
relating to the development of the common faw, cannot be decided on excaption, but
where ‘the factual situation Is complex and the legal position uncertaln’, i wili nomnally

be better not to do so.

f42] Inmy view, the case of KZN Joint Lialson Commities leaves no uncertainty as fo
how fo deal with a state promise or undertaking. Furthermors, as | said, the
constiiufional court as per Ngcobe J iIn New Click’s matter, made & very clear that You
cannot attempt to avold the provisions of PAJA by amguing the development of the
common law. The exception on “unfawful stats conduct” ought to siicceed, more so, that
the plaintiffs are relying purely on the promise without any leglsiative obfigation on the

part of the Funds.
ebour praclice
[43] In thelr amended particulars of claim, the plamiiffe pleaded:

* 23. Unfalr Lebour practice

\C
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Transnet’s’ faliura to cause the transport Fund and the second Fund to keep the

promilse and their fallure fo keep It In the eforegoing ciroumsiances aiso
constilute an unfalr tabour practice of section 23 (1) of the Constilufion.”

[44] Both Transnst and the Funds took a swipe at the pleaded particutars of claim,
the latisr alleging that the plaintifs are not permitted to rely directly on seotion 23 (1) of
the Constitution snd that the constitutional court has endersed ‘the principle of
constitutional subsidiary, that Is, ‘where legisiation is enacted to give effect to a
constitutional right, a Itigant may not by-pass that leglstation and rely directly on the
constitutional standerd.®

M45]  In terms of section 23 (1) of the Constitution, averyone has a right to a fair labour
practice and a national legistation In the fonm of Labour Relations Act 66 of 1995, glves
effect lo this right. The contentlon an behalf of the Funde is that the principle of
constitutional subsidiary is that clalms of unfalr labour practice must be pleaded and
brought in reflance of the Labour Relatfons Act and that therefore the plaintiffs are not
entitied to circumvent the provisions of Labour Relations Act and rely directly on the

constitution.

[48] The point raised is a legal questlon. At hand, the question Is whether it can be
ralsed as an exception, or whether the facts and legal noms In this case are complex
and uncertain to the extent that it would not be appropriate to decide the issues on
exception. Sea in this regard parsgraph 38 of the plaintiffs' written heads quoted fn
paragraph 36 of this judgment and the autherity referrad to thereln and dealt with in the
preceding paragmphs. In my view, the facts of the present case as pleaded and the
legal questions ralsed, are complex and closely Intetlinked insofar as they relate to what
is pleaded &s quoted In paragraph 34 sbove. [ think, a distinction can easily be drawn
betwaen faliure to plead “administrafive acion” as indicated eadier in this judgment and
tha p!aaded *unfair labour practice®, What Is pleaded fn paragraph 23 of the emended
particulars of clalm s pleaded in such a manner that it could safely be concluded that it
s In the altsrnative, Thersfore to want to refer this matter to the labour court and Ineulate
ona related issue from the rest wil nol be in the best interests of justice. In any event,
the point raised es a ground of exception can be pleeded es a speclal defence tythe

plaintiffs' claim.

15 pEE International v Industrial Development Corporetion of 5A 2013 (1} 5A (CC) para 27; De Langa v
Residuary Bishop of the Mathodlst Church of Southem Afites for the time belng and another 2015 (1) 5CLR 2
(cc) Para 53; My Vote Counts NPC v Speiaker of the National Assembly 2016 _(1) SA 132 [CC} para 161, -

NVA
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My finding above does not bring the lssue of unfair labour practice to rest. For

reliance on unfalr labour practice, it must be pleaded that there was and that there is still
a refationship betwsen the employer and employee, ‘The facts pleaded anrd.sought fo be
proved during trial, must be pleaded with sufficlent olarity, otherwise the parficuiars of
claim would be jacking in substance and In averring facts necessary fo establish a cayse
of action based on unfalr lzbotr practice.

f48}

In paragraph 89 of the Funds’ written heads of argument, the issus is contended

inter alia, as follows;

48]

"in eny event, & cause of action based on an effegsd unfair fabour prectice must
plead the existence of @ labour relationship befwsen the plainfiff and the
dsfendant. That Is implicit in the nature of the elfsged wrohg, but s elso’ mede
clear In the wording of the LRA. An unfalr labour practice Is dsfined as eny unfair
act o omission that arises hetween an employsr and employss invoiving, among
others, unfeir conduct by the employer relating to the promotion, demotion,
probetion or tralning of an smployse or relating o the provision of benefits o an
employee.” - .

The same view Is expressed by Transnet who In its witten heads sfated:

“63  The Pleintiits’ reliance on an unfair labour practice Is bad In law for at least
fwo reasons.

84  Firsfly, in order fo rely on unfair labour practics, the plainliffs’ must have
been employees of Transnet at the time when the promiss was not kapt
The plalnfiffe’ do not eflage thet they are employses and in fact sesk an
order directing Tranenst to Increase the pensiohs of members of the
Transport Fund and the Second Fund, thereby indicating trat the ordar
being sought refates tu erstwhile employees of Transnet,.

65
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66  In the resulf, Claim 1 of the plalntifs' amended particulars of claim lack
averments thel are necessary fo sustain @ vaelid cause of sotion,

alternatively are bad in Jaw,”

[50] |have slready dealt with the bad In law argument and concluded that, because of
other [ssues connected hereto, which may not have to be dealt with by another court
under the Labour Relafione Act, and the fact that unfair labour practice is pleaded In the

alternafive, the exception on this point ought to fail,
[§1] However, the objeclion thal the plaintiffis’ amended particulars of claim on ynfair

. lebour ‘practice lack the averments necessary to sustaln a valld cause of action, ‘has
merit. The objection on this ground ought to be upheld and the plaintiffis’ ought fo be

given the opportunlly to cure the defects.

[52] Whilst | have not _speciﬁéal!y dealt with the grounds of exception ralsed by
Trananet regarding claims 1 and 3, such grounds have bean dealt with when dealing
with the exception grounds by the Funds which in main, are similar to those raised by

Transngt,

Coste.

[53] An appropriate order for costs In the clrcumstances of the case would be that
each party fo pay his or her own ocsfs. Both parties, In my view.'substanﬂaﬂy
succesded,

Order
[54f8 Conseguently an order s heréby made as follows:

54.1 The exception by all the defendants with regards to claim 1 Is hereby
dismissed except as speciically Indicated hereunder:

§4.1.1 The exceplion to what is referred o in this Judgment as “fallure io identlfy
the terms of the promise,” and dealt with from parsgraph 22 above, is hereby
upheld,

64.12 The exception to what Is referred to as "unlawfu! state conduct” by the
plaintiffs in their amended particulars of ciaim, and desit with from paragraph [287
of this judgment is hereby upheld,

_Nm_
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54.1.3 The exception to what s referred to as "unlawiul labour practice® by the
plaintiffs in their amended particulars of ciaim, is hereby upheld in part for
reasons mentioned from paragraph 47 of this judgement,

$4.2 The exception to claim 2 by the third defendant (Transnet) Is hersby dismissed,

54.3 The axception 1o.claim 3 by alff the defendanis is hereby dismissed.

54.4 The plaintiffs are hereby granted leave to amend within 14 days from date hereof
thelr particulars of claim affscted by the order of this court as indicated In paragraphs
54.1.1 and 54.1.3 above.

54.5 Each part to pay his or her own costs.

MF LEGOD!
JUDGE OF THE HIGH COURT

For the 1%& 2™ Plainfiﬁ's: Advy Wim Trengove §C
Adv Jaap Cilliers SC
Adv L van Kellorman
Adv §J Coslzee
Adv J Bieazard
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[1]  The parties herein will be referred to as in the main Judgment. Judgment In this
application for leave to appeal was reserved on 21 June 2018. Itis an appeal against
the orders in paragraphs 54.1.1, 54.1.2, 54.1.3 and 54.5 of the judgment handed down
on 18 May 2015 against the first plaintiff (Johan Pleter Pretorius) and the second plaintiff
(Mr Montana David Kwapa).

{21  The orders appeaied against read as follows:

"54.1.1 The exception to what is referred to In this judgment as “fafiure fo
Identify the terms of the promise,” and dealt with from paragraph 22 above, Is
hereby upheid.

54.1.2 The exceplion to what is referred to as “uniawful state conduct” by the
plaintiffs in their amended particuiars of claim, and dealt with from paragraph [28]
of this Judgment Is hereby upheld.

54.1.3 The exceplion to what is referred to as “unlawful fabour practice” by the
plaintifts in their amended perticulars of claim, is hereby upheld in part for
reasons mentioned from paragraph 47 of this jJudgement.

54..6 Each party ta pay his or her own costs.”

{31 As it would appear from the orders quoted above, this was an application for
leave to appeal against an order upholding the defendants' exception noted against the
plainiiffs' particulars of claim,

[4] It Is not my intention to deal with the present application as If one is rewriting the
main judgment.’, in the maln Judgment, | deait with the terms of 'the state promise’ and
found that the terms as pleaded lack sufficient particularittes and that they are vague
and embarrassing. Reasons for the conclusion are stated in the main judgment and in
my view there are no reascnable prospects of success on appeal. | also do not think
that the order mads in this regard Is appealable.

[5] The other challenge to this court's finding in the main judgment was the findings on
the ‘unlawful state conduct’ vis-a vis ‘administrative action’. This court is said to have
erred in paragraphs 32 to 42 of the main judgment. it is not my intention fo restate what
was said therein. 1t suffices to mention that | am not safisfied that there are reasonable
prospect of success on appeal.

&Y
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(8]  More time was spent arguing the grounds of appea! with regard to “unlawful state
canduct”. When this Judgment was reserved, | had initially thought that there was a
need o deal with the grounds of appeal in some detall. in hindsight, | de not think is
necessaty to do so. In the main judgment [ deait with several case jaw authorities refied
upon for the conieniion on behaif of the pialntiffs. I am not persuaded that thers are

prospects of success on appeal. -

[71 A swipe was also taken against the findings by this court regarding.‘unfair labour
practice’ in particular paragraphs 47 to 57 of the main judgment. | am not satisfied that
there are no merits to the grounds of appeal. The plaintiff can do better by clarifying
what they now say is pleaded in paragraph 14 ta 17 of the amended particuiars of claim.
Similarly, | am not satisfied that there are prospects of success on appeal with regard to
the ‘unfair fabour practice’,

[8] Regarding the grounds of appeal against a cost order, the contention was that the
entire exception by the defendants should have been dismissed. As | said, there are no
prospects of success on appeal and in the appeal in this regard is destined to fail.

[81  Before I conclude, it is important to mention that the first and second defendants
filted conditional application for leave to appeal. | do not intend to deal with the merits or
otherwise of such conditional application. My finding with regards to the plaintiff's
application for leave to appeal makes it unnecessary to deal with the conditional
application for leave to appeal.

[10} Consequently an application by the plaintifis for [eave to appeal is hereby
dismissed with costs, such costs to include costs of two counsel for the first, second and
third defendants.

W—Q
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THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

_ CASENO: sgs/e
GP CASE NO: 42355/2015

fn the matter between:
JOHAN PIETER HENDRIK PRETORIUS 1% APPLICANT
MONTANA DAVID KWAPA 22 APPLICANT
and
TRANSPORT PENSION FUND | 1" RESPONDENT
TRANSNET SECOND DEFINED BENEFIT FUND 2'° RESPONDENT
TRANSNET LIMITED 3"? RESPONDENT
COURT ORDER
WILLIS JA and SCHOEMAN AJA

ORDERED ON 14 NOVEMBER 2016

1. The application for leave to appesi ls dismissed with costs on the grounds the(
there Is no reasonable prospect of success In an appeal and there is no other\
compelling reason wity an appeal should be hearnd.

2. The appfication for conditional feave to appeal cross-appeal is dismissed with 7
costs on the grounds that there is no reasonable prospect of success i an
appesal and there Is o other compelling reason why an appeal should be

heard.

By the court
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Letter & Court Order in respect of SCA Case No 1392/2016))

SUPREME COURT OF APPEAL OF SOUTH AFRICA

CASE NO: 1392/16
SCA CASE NO: 888/16
GP CASE NO: 42355/15

In the matter between:

JOHAN PIETER HENDRIK PRETORIUS 1= APPLICANT
MONTANA DAVID KWAPA 2 APPLICANT
and

TRANSPORT PENSION FUND 1% RESPONDENT
TRANSNET SECOND DEFINED BENEFIT FUND 2" RESPONDENT
TRANSNETLTD 3¥ RESPONDENT

COURT ORDER
MAYA P
ORDERED ON 23 MARCH 2016

The application In terms of s 17(2)(f) of Act 10 of 2013 Is dismissed for the reason that
no excaptional circumstances warranting reconsideration or variation of the decision
refusing the application for lsave to appeal have been established,
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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 95/17
In the matter between:
JOHAN PIETER PRETORIUS First Applicant
MONTANA DAVID KWAPA Second Applicant
and
TRANSPORT PENSION FUND First Respondent
TRANSNET SECOND DEFINED BENEFIT FUND Second Respondent
TRANSNET LIMITED Third Respondent

Neutral citation: Pretorius and another v Transport Pension Fund and others 2018

ZACC 10

Coram: Zondo DCJ, Cameron J, Froneman I, Jafta I,
Kathree-Setiloane AJ, Kollapen AJ, Madlanga J, Mhlantla I,
Theron J and Zondi AT

Judgments: Froneman J {unanimous)

Heard on: 16 November 2017

Decided on: 25 April 2018

Summary: Exceptions — pension funds— pension benefits — class action
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ORDER

It is ordered that:
1. The applicants are granted Ieave to appeal.
2. The appeal is upheld with costs, including the costs of two counsel.
3. The High Court’s main orders in paragraph 54.1 are replaced with the
following:

“The defendants’ exceptions are dismissed with costs including the

costs of two counsel.”

4. The High Court’s order for costs in the applicants’ application for leave
to appeal to the Supreme Court of Appeal is replaced with an order that
the costs of the application, including the costs of two counsel, be costs
in the appeal to this Court.

5. The applications for leave to cross-appeal are dismissed with costs,

including the costs of two counsel.

JUDGMENT

FRONEMAN J (Zondo DCJ, Cameron J, Jafta J, Kathree-Setiloane AJ, Kollapen AJ,
Madlanga J, Mhlantla J, Theron J and Zondi AJ concurring):

Introduction

[1]  This matter concerns the material livelihood of pensioners who were employed
by successive incarnations of the transport enterprise operated by the state. Its origin

lies in a promise made to them in 1989 that they would receive the same pension benefits

2 &
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under a commercial entity, Transnet,' as they did under the statutory state institution
that employed them until then, namely the South African Transport Services (SATS)
and its two pension funds (old pension funds). This promise was kept after the transfer
to Transnet in April 1990, but after 2003 it was discontinued.

[2]  The applicants instituted a class action against Transnet and its current pension
funds (new pension funds)? in the High Court. The first claim {1989 promise) was based
on a promise made in 1989 and formulated in the particulars of claim as enforceable
either in contract, or as an enforceable state promise, or as an unfair labour practice
under the Constitution. The second claim (legacy debt) was based on the ground that
Transnet was obliged to take over its predecessors’ obligation to maintain the old
pension funds in a sound financial position. The amount necessary to fulfil that
obligation was duly determined. Despite the determination of the amount to be paid in
that regard, Transnet has failed to pay it over to the new pension funds. The third and
last claim (unlawful donation} is said to flow from an unlawful donation made by one

of the new pension funds to Transnet that needs to be paid back.

[3]  The respondents filed exceptions to all three claims on various grounds. .The
High Court upheld three exceptions to the 1989 promise claim, but dismissed all of the
others.® Leave to appeal to the Supreme Court of Appeal was refused. The applicants
seek leave to appeal to this Court against the upholding of the three exceptions relating
to the 1989 promise. The respondents seek conditional leave to cross-appeal against

the dismissal of some of the other exceptions.

(4] I will deal with the application for leave to appeal against the upholding of the
exceptions to the 1989 promise first, before turning to the application for leave to

cross-appeal against the dismissal of the other exceptions.

! Transnet Limited, the third respondent (Transnet).

? The Transport Pension Fund (Transport Fund) and the Transnet Second Defined Benefit Fund (Second Fund},
who are the first and second respondents.

3 Pretorius v Transport Pension Fund [2016] ZAGPPHC 352 (High Court judgment).
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The 1989 promise

[5] The background facts pleaded in the particulars of claim show that the transport
enterprise of the state successively vested in the South African Railways and Harbours
Administration (SAR&H),* SATS,’ and, since 1990, in Transnet.5 Transnet inherited
two defined pension funds, divided on racial lines, from SAR&H. The Transport Fund
is a merger of these old pension funds. It inherited all of the old pension funds’ assets,
liabilities, rights and obligations. The Second Fund is a new defined benefit fund
established in November 2000 to house all of the pensioner-members of the
Transport Fund at that date. It inherited all of the assets, liabilities, rights and

obligations relating to these pensioner-members of the first respondent.

[6] The rules of the old pension funds entitled their members to increases of their
pensions of at least 2% per year. These funds, with the concurrence of SAR&H and
SATS, followed a consistent practice, over decades, of granting pension increases of at

least 70% of the annual rate of inflation.

[7]  In the run-up to the establishment of Transnet, SATS and the old pension funds
made a promise to all its employees and members that the funds would continue to
increase their pensions as before. The promise was made orally by the general manager
of SATS and chair of the boards of the old pension funds, as well as by the
Minister of Transport at meetings throughout the country with some 8000¢ employees
in May and June 1989. The promise was repeated in writing in a SATS brochure,

distributed to all SATS employees and pensioners later in 1989.

[8]  The promise was one of the means by which SATS persuaded its employees to

remain in its employ after SATS’s conversion to Transnet. Transnet and the new

* Railway Board Act 73 of 1962,
5 South African Transport Services Act 65 of 1981.
¢ Legal Succession to the South African Transport Services Act 9 of 1989.
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pension funds kept the promise until 2002 by granting annual pension increases of about '

80%, on average, of the rate of inflation, Since then, they have broken the promise in
that they have consistently failed to grant any pension increases beyond the minimum

of 2% per year.

[9]  The applicants pleaded that the failure to keep the promise was unlawful on three
grounds: breach of contract, unlawful state action and an unfair labour practice.
Exception was taken to the first as being vague and embarrassing and to the other two

as disclosing no cause of action and being bad in law.

[10] In the High Court, Legodi J upheld the exception to the contractual claim as
vague and embarrassing because it did not contain sufficient particularity regarding:
who would decide the rate of the pension increase; when the decision would be made
and implemented; who would benefit from the promise; the period that the promise
would endure; and, if the promise was in perpetuity, whether it was capable of
termination. With regard to the unlawful state action claim, he held that the state action
compla'med' of could only be administrative action and should thus have been
challenged under the provisions of the Promotion of Administrative Justice Act’
(PAJA). The exception to the unfair labour practice claim was upheld on the ground
that the particulars of claim failed to aver the existence of a labour relationship between

the applicants and the respondents.

[11] Applications seeking leave to appeal te the Supreme Court of Appeal failed in
the High Court and in the Supreme Court of Appeal.

A constitutional matter?

[12] Whether the 1989 promise binds current state successors is a constitutional
matter because it concerns the exercise of public power and its appropriate use. There

was no dispute that the unlawful state action and unfair labour practice claims raised

73 of 2000. See High Court judgment above n 3 at paras 41-2.

363

5 &



R
FRONEMAN ]

constitutional matters within this Court’s jurisdiction, but it was contended that the

contractual claim did not. This approach is net correct.

[13] The underlying facts for the contractual claim are the same as that of the other
two claims, namely the 1989 promise by state functionaries that existing pension
benefits will remain the same. All that is added is the allegation that this amounted to
a valid offer accepted by the beneficiaries. The formation, implementation and possible
termination of the contract all involve contested legal issues relating to whether the state
had the legal competence to conclude, implement or terminate the contract and, if so,
whether the exercise of those competencies amounted the use of public or private
power. Those issues all involve constitutional matters.® This Court’s jurisprudence
shows that the attempted compartmentalisation of public and private power in
contractual relations involving the state is one that should not generally be

countenanced.” This court has jurisdiction.

Leave to appeal

[14] It is in the interests of justice to grant leave to appeal. The upholding of the
exceptions is final and dispositive of discrete and important legal issues.!® It is not only
in the parties’ interests that this Court determines them, but also in the broader national

interest. And, as we will see, there are reasonable prospects of success as well,

Merits

[15] In deciding an exception a court must accept all allegations of fact made in the
particulars of claim as true; may not have regard to any other extraneous facts or

documents; and may uphold the exception to the pleading only when the excipient has

8 KwaZulu-Natal Joint Liaison Committee v MEC for Education, KwaZulu-Natal [2013] ZACC 10; 2013 (4) SA
262 (CC); 2013 (6) BCLR 615 (CC) (KZN) at paras 37, 48, 52, 57 and 62-5.

® Joseph v City of Johannesburg [2009] ZACC 30; 2010 (4) 8A 55 (CC); 2010 (3) BCLR 212 (CC) at paras 22-5
and Masetlha v President of the Republic of South Africa [2007] ZACC 20; 2008 (1) SA 566 (CC); 2008 (1)
BCLR 1 (CC) at paras 63 and 198.

0 Compare Baliso v Firstrand Bank Limited t/a Wesbank [2016] ZACC 23; 2017 (1} SA 292 (CC); 2016 (10)
BCLR 1253 (CC) at paras 4-8.
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satisfied the court that the cause of action or conclusion of law in the pleading cannot
be supported on every interpretation that can be put on the facts.!! The purpose of an
exception is to protect litigants against claims that are bad in law or against an
embarrassment which is so serious as to merit the costs even of an exception.!? Itis a
useful procedural tool to weed out bad claims at an early stage, but an overly-technical

approach must be avoided.!?

Breach of contract

[16] In their particulars of claim the applicants pleaded that the 1989 promise was
made orally by the general manager of SATS, who was also the chairperson of the old
pension funds, and the Minister of Transport at meetings throughout the country with
some 80 000 SATS employees in May and June 1989. The promise was repeated in
writing in a SATS brochure distributed to all SATS employees and pensioners later in
1989.

[17] The material terms of the contract pleaded was that in the run-up to the
establishment of Transnet, SATS and the old pension funds made a promise to all of
their employees and members that the funds would continue to increase their pensions
as before. The rules of the old pension funds entitled their members to increases of their
pensions by at least 2% per year. These funds, with the concurrence of SAR&H and
SATS, followed a consistent practice, over decades, of granting higher pension

increases of at least 70% of the annual rate of inflation.

[18] The promise was pleaded as “an offer to contract duly made by and on behalf of
SATS, the [old pension funds]”, which was “tacitly accepted . . . by [the] remaining

1 Member of the Executive Council for Health and Social Development, Gauteng v DZ obo WZ [2017] ZACC 37,
2018 (1) SA 335 (CC); 2017 (12} BCLR 1528 (CC); (DZ) at para 29; H v Fetal Assessment Centre [2014] ZACC
34; 2015 (2) SA 193 (CC), 2015 (5) BCLR 127 (CC) (Fetal Assessment Centre) at para 10 and Wellington Court
Shareblock v Johannesburg City Council; Aghar Properties (Pty) Lid v Johannesburg City Council {1995]
ZASCA 74; 1995 (3} SA 827 {A) (Wellington) at 834,

12 Barclays Nationa! Bank Ltd. v Thompson [1988] ZASCA 126; 1989 (1) SA 547 (A) at 553F-1 and Kahn v Stuart
1942 CPD 386 at 391.

13 Telematrix (Pty) Ltd v Advertising Standards Authority SA [2005] ZASCA 73; 2006 (1) SA 461 (SCA) at para 3.
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employees and pensioners of SATS, [and] the [old pension funds] without demur”.
SATS and the old pension funds “were thus contractually bound to keep the promise”
and “Transnet, the Transport Fund and the Second Fund inherited the contractual duty
to keep the promise”. The failure to keep the promise after 2002 was “thus in breach

of contract”.

[19] The pleaded contract is simple and straightforward, but its simplicity is elegant,
rather than vague. The terms of the contract are expressly and clearly set out and so are
the parties bound by those terms. There is nothing vague and embarrassing that prevents

the respondents from knowing what case they have to meet.

f20] The respondents also seek leave to cross-appeal against the dismissal of some of
the other grounds of exception in relation to the contract based on the 1989 promise.
The cross-appeal may not have been necessary to support an order in their favour on

appeal,'* but in the end it makes no material difference by which route it is before us.

[21] The dismissal of an exception is not usually finally dispositive of the legal issue
at stake, unlike the upholding of an exception on the basis that the claim is bad in law.!
This applies to the exceptions raised against the contractual claim based on the
legislative regime and Transport Fund rules. In essence the respondents contend that
their predecessors either did not have the capacity to enter into a contract on the basis
of the 1989 promise or that, in any event, they are lawfully precluded from
implementing that promise. There is precedent that for the purposes of deciding an

exception contractual capacity is assumed'® and that reference to rules that do not form

% Iizikowitz v Absa Bank Lid [2016] ZASCA 43; 2016 (4) SA 432 (SCA) at paras 21-5.

1% See Fetal Assessment Centre above nn 11 at para 79, See also Maize Bogrd v Tiger Oats Ltd [2002] ZASCA 74;
2002 (5) SA 365 (SCA) at paras 12-4 and Bleauwbdsch Diamonds Ltd v Union Government (Minister of Finance)
1915 AD 599 at 601 for dismissal of an exception and compare with upholding an exception that is bad in law
that is finally dispositive of the legal issue.

18 Serobe v Koppies Bantu Community School Board 1958 (2) SA 265 (O) at para 271-2.
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part of the particulars of claim offends against the principle that exceptions must not be

decided on information or facts extraneous to those pleaded.!”

[22] Dismissal of the exception on these grounds does not deprive the respondents of
the opportunity to raise them as substantive defences in their respective pleas and for
their merits to be determined after the leading of evidence at the trial. That is probably,
in any event, a better way to determine the potentially complex factual and legal issues

involved.!®

[23] The appeal against the upholding of the exception against the contractual claim

based on the 1989 promise must thus succeed.

Unlawful state action

[24] For their unlawful state action claim in relation to the 1989 promise the
applicants rely on this Court’s decision in KZN as its legal foundation. They contend
that the principle recognised in that case is that a promise by the state to make a payment
is enforceable against the state when it would be legally and constitutionally

unconscionable for the state to renege on that promise.

[25] In KZN the provincial department of education had issued a written notice to
independent schools in September 2008 setting out a table of approximate subsidy
funding for these schools under the South African Schools Act.'® The first payment
was promised for April 2009 but was not paid. In May 2009 the department issued a
further circular announcing that it had decided to reduce the subsidies with retrospective
effect. The schools instituted legal proceedings to enforce payment of the promised
subsidies for the whole year. Their efforts were unsuccessful until they eventually

obtained partial relief in this Court.

17 Wellington above n 11 at 834.

8Compare Fetal Assessment Centre above n 11 at paras 11-2.

13 84 of 1996. @
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[26] In a majority judgment, Cameron | held that the retroactive retraction or
reduction of the April payment was unlawful. He held that the reduction in May, a
month after the April payment was due, was legally and constitutionally unconscionable
when measured against public law standards of reliance, accountability and
rationality.?° The applicants rely. on this as establishing a general principle, not
restricted to the facts of KZN.

[27] The features that they emphasise in their particulars of claim as establishing this
unconscionableness include the fact that the promise was made to persuade SATS’s
employees to remain in its employ after its conversion to Transnet; that this was done
by expressly promising that pensioners “need not worry™’; that “the conversion will have
no influence on pensioners; that ‘in addition to the usual annual increase of 2% in
pensions, the Transport Services [would], as in the past, continue to grant higher
increases to enable them to counter the effects of inflation™; and that Transnet and the
new pension funds kept the promise until 2002, which no doubt reinforced the assurance

of their predecessors that they could be trusted to keep their promise.

[28] The making of the promise and its implementation for more than a decade
created the legitimate expectation for the affected employees that the promise would be
kept; they organised their lives and arranged their affairs on the assumption that the
nromise wauld be kept; and, as a result of the failure to do so, they “have suffered untold
hardship”.

[29] The High Cocurt upheld the exception to the unlawful state action ground in
relation to the 1989 promise. It held that the claim was founded on administrative action
by an organ of state, but no entitlement to protection under PAJA was pleaded. It found

support for this in a passage in the KZN majority judgment.?' It concluded that the

20 KZN above n 8 at paras 62-3.
2L Id at para 31.
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applicants were attempting to circumvent the provisions of PAJA, which they may not

do 22

[30] The applicants contend that the High Court’s approach is based on a
misunderstanding of the majority judgment in KZN and the nature of their claim. The
principle established in KZN is not based on a breach of the right to just administrative
action in terms of section 33 of the Constitution read with PAJA, but on far more
fundamental misconduct by the state. That conduct is unconscionable when measured
against the constitutional standards of reliance, accountability and rationality. On the
pleaded facts the requirements of reliance, accountability and rationality were not met.
This conclusion is buttressed by the fundamental right to social security under the
Constitution,?® the reasonable pension benefit expectations of pensioners recognised
under statute,?* comparative law, and the doctrine of substantive legitimate expectation.

This claim stands independent of a claim to administrative justice under PAJA.

[31] The respondents’ counter that KZN cannot assist the applicants. In KZN the
promise to pay was sourced in legislation, which is absent here. So too, there is no
reduction of pensions that were already due. To enforce the 1989 promise would
contravene the current legislative scheme for pension payments. The fundamental right
to social security has not been implicated. Reasonable statutory pension benefit
expectations are irrelevant because the relevant legislation does not apply. And our law
does not recognise the doctrine of substantive, as opposed to procedural, legitimate

expectation.

2 High Court judgment above n 3 at para 38.
3 Section 27 of the Constitution reads:

“(1) Everyone has the right to have access to—

(c) social security, including, if they are unable to support themselves and their dependants,
appropriate social assistance.”

24 Preamble of the Transnet Pension Fund Act 62 of 1990; and generally the Pensions Funds Act 24 of 1956.
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From this it appears that a resclution of the appeal against the upholding of the

exception in the High Court depends on a number of cascading questions:

(a}  Are claims against the state cognisable outside PAJA even if the conduct

complained of is administrative action within PAJA?

(b)  If so, what are the parameters of these claims, independent and separate

from claims under PAJA?

(¢) Does the applicants’ unlawful state action claim pass muster in

accordance with (a) and (b)?

(d) Does the exception procedure have any specific relevance to how the

assessment in relation to (a), (b} and (c) should be made?

Administrative action cutside PAJA?

[33]

In KZN it was stated that, “if enforcement is sought on the basis of administrative

action, the proceedings should have been brought under [PAJA]”? and that it was not

possible to consider the claim on the basis of a breach of the right to just administrative

action.?® Nevertheless, Cameron J stated that—

£34]

“the setting in which the 2008 notice promised a payment to its recipients indicates that
it was seriously given, in the expectation that it would be relied upon, and that the
payment in its terms would indeed be forthcoming, subject only to the possibility of

due revocation.”?’

These indications included the learners’ right to basic education,® the

competence of the Minister to determine norms and minimum standards for granting

subsidies to independent schools and the Member of Executive Council’s (MEC)

competence to pay subsidies from the funds so appropriated by the provincial

25 KZN above n § at para 31.
% 1d at para 33.
27 1¢ at para 37.

B1d at para 38.
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legislature.”? This meant that the payment of subsidies was “plainly acting in
accordance with [the state’s] duty under the Constitution in fulfilling the right to a basic
education of the learners . . . that benefit from the subsidy”.3® Although the subsidy
could be revoked, it could not be retroactively revoked in respect of the April subsidy
because the date on which the unilateral obligation undertaken by the state became due
had already passed.’!

[35] Because KZN was not argued under PAJA it was not necessary to determine
whether the decision to reduce the subsidy satisfied all the elements of the definition of
administrative action under PAJA. As Professor Cora Hoexter points out, however, the
reduction decision seems easily to fulfil those requirements.’> This Court’s decisions
in Premier, Mpumalanga® and MEC, Education and Training, Eastern Cape* would

also lend support to that conclusion. Professor Hoexter is critical of this development:

“It is a pity that this case was not argued under the PAJA, for it could easily have
inspired sigrificant developments under that statute: the introduction of substantive
enforcement of legitimate expectations, or at the very least a reconsideration of the law
relating to fettering, and perhaps the application of estoppel against administrators. . . .
But as things are, the majority judgment effectively adds to the possibilities of
enforcing just administrative action without recourse to regnlar administrative law, and
it adds to the advantages of avoiding PAJA in favour of more general and more abstract

constitutional principle.”?

¥ 1d at paras 39-44.
3 1d at paras 45 and 47.
314 at para 52.

32 Hoexter “The Enforcement of an Official Promise: Form, Substance and the Constitutional Court” (2015) 132
SALJ 207 at 223.

33 Premier, Mpumalanga v Executive Committee of the Asscciation of State Aided Schools: Eastern Transvaal
(19981 ZACC 20; 1999 (2) SA 91 (CC}; 1999 (2) BCLR 151 (CC).

% Fredericks v MEC for Education and Training Eastern Cape [2001] ZACC 6; 2002 (2) SA 693 (CC); 2002 (2)
BCLR 113 (CC) (MEC, Education and Training, Eastern Cape).

3% Hoexter n 32 above at 233-4.
13 &
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[36] Before us no one argued that KZN was wrongly decided. It is authority fo; the
proposition that a separate claim may lie, based on the same conduct, even though that
conduct might also amount to administrative action under PAJA. The reason for
upholding the exception in the High Court thus cannot stand. Finding that the conduct
relied upon could also be administrative action under PAJA is not dispositive of the
issue. One needs to go further and determine whether the pleaded claim outside PAJA
in its own terms truly falls outside PAJA’s reach.

Claims not falling within PAJA

[37] KZN is not the only instance where claims outside PAJA have been recognised
by this Court. PAJA’s “current main competitor is the constitutional principle of
legality”.’® Commentators have been critical of this development on the grounds that
its application is sometimes inconsistent;3” leads to a blurring of the requirements of
rationality and reasonableness;®® undermines the doctrine of subsidiarity;*® and
promotes the avoidance of PAJA.*" These criticisms also need to be considered
carefully where the constitutional principles are not couched in direct terms of legality,
but of unconscionable conduct when measured against the constitutional principles of

reliance, accountability and rationality as was done in KZV.

[38] It is important to remember that in KZN the counterpoint made by
Profesor Hoexter — that PAJA was as good a candidate within which the law could have
been developed to assist the learners — was not raised by the parties. Nor did the
respondent MEC raise the argument that the time limits under PAJA were being

circumvented. The underlying constitutional principles of reliance, accountability and

36 Hoexter above n 32 at 219.

57 Murcott and van der Westhuizen “The Ebb and Flow of the Application of the Principle of Subsidiarity — Critical
Reflections on Motau and My Vote Counts” (2015) 7 Constitutional Court Review at 45 and 58-59.

38 Hoexter “The Rule of Law and the Principle of Legality” in Carnelley and Hoctor (eds) Law, Order and Liberty:
Essays in Honour of Tony Mathews 2013 (University of KwaZulu-Natal Press Scottsville 2011) 55 at 59; Price
“The Evolution of the Rule of Law” (2¢13) 13 SALJ 649 at 655-656.

3 Hoexter id at 65.

40 Kohn L “The Burgeoning Constitutional Requirement of Rationality and the Separation of Powers: Has
Rationality Review Gone too Far?” (2013) S4LJ 810 at 812; and Hoexter id at 66-8.
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rationality were sourced in the context of the state’s duty under the Constitution to fulfil
the right to a basic education of the learners that benefitted from the subsidy,*! not
primarily in any administrative law principle codified in PAJA 42

[39] Similarly, here, the facts pleaded and arguments raised are, on their face at least,
not based on administrative justice, but on the asserted application of the KZN
constitutional principle of unconscionable state conduct that is in breach of reliance,
accountability and rationality. The pleaded factual context of the 1989 promise being
made with obvious intent to make good on it in order to facilitate the transfer of the
state’s transport enterprise to a commercial entity; the legal support of that being sought
in the constitutional right to social security and special legislative protection of
pensioners; and the assertion of substantive legitimate expectations, do not on their own

show the inevitability of the application of PAJA.

[40] That does not mean that the door is closed to Transnet and the new pension funds
to raise defences that show that the application of the KZN principle in this case would
give the applicants an unfair advantage because applicable PAJA provisions are being
circumvented.* At this stage of the proceedings all it means is that the potential unfair

advantages do not jump in one’s face from the particulars of claim.

Is the applicants’ unlawful state action claim legitimately outside PAJA?

[41] The last sentence of the previous paragraph already gives the answer. Yes it is.

[42] The respondents’ arguments that KZN does not apply here may eventually be
found to have merit, but they run into the obstacle that exception proceedings are

inappropriate to decide the complex factual and legal issues raised by these objections.

4 See [34].

> Compare MEC for Health, Eastern Cape v Kirland Investments (Pty} Ltd [2014] ZACC 6; 2014 (3) SA 481
(CC); 2014 (5) BCLR 547 (CC), where the minority judgment also relied directly on other fundamental rights,
but the majority declined to follow that approach because it was clear on the papers that it was being used to
circumvent PAJA time limits,

“1d. Also compare KZN above n 8 at paras 104-5.
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Development of the law on exception

[43] In their written submissions, the applicants readily conceded that the “contours
and scope” of the KZN principle “have not vet been fully developed”. This Court has
recently declined to decide on the development of the common law where all the factual

issues were not raised in the papers before us and where the legal issues are complex.*

[44] Some of the arguments made against the applicability of the KZN principle are
similar to those rejected earlier in relation to the breach of contract claim. The alleged
absence of legislative authority to make the promise and the alleged contravention of
the current legislative scheme relate to matters of capacity that lie outside the material
pleaded in the particulars of claim and may be pleaded as substantive defences. The
legal issues surrounding fundamental social security rights, pensioner expectations and
substantive legitimate expectation and their effect on the principles of reliance,
accountability and rationality are complex. To decide the possible unconscionableness

of state conduct, it will be better to get the full story thrashed out at a trial.*

[45] The appeal against the upholding of the exception against the unlawful state

action claim must thus also succeed.

The unfair labour practice claim

[46] The third cause of action pleaded as flowing from the 1989 promise was that the
failure to pay constituted an unfair labour practice in breach of section 23(1) of the
Constitution.*® The High Court upheld the exception to this leg of the respondents

application on the ground that it must be pleaded that there was and is an

* See DZ above n 11 at paras 57-8. See also, for example, Fetal Assessment Centre sboven 11 atparas 12 and 78,
45 See, for example, Fetal Assessment Centre id at paras 11, 26 and 74.
4 Section 23(1) of the Constitution reads:

“Everyone has the right to fair labour practices.”

574
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employer-employee relationship between the applicants and the respondents and that
they failed to do so.?

[47] That appears to be unnecessarily restrictive. The section refers to “everyone”
having the right and its purpose is to protect persons from unfair labour practices that
originated in an employer-employee relationship. Labour law jurisprudence under the
Labour Relations Act*® (LRA) recognises that unfair labour practices under the Act may

extend beyond the termination of employment.

[48] Contemporary labour trends highlight the need to take a broad view of fair labour
practice rights in section 23(1). Fewer and fewer people are in formal employment;
fewer of those in formal employment have union backing and protection. More and
more people find themselves in the “twilight zone” of employment as supposed
“independent contractors” in time-based employment subject to faceless multinational
companies who may operate from a web presence.”® In short, the LRA tabulated the
fair labour practice rights of only those enjoying the benefit of formal employment — but
not otherwise. Though the facts of this case do not involve these considerations, they
provide a compelling basis not to restrict the protection of section 23 to only those who

have contracts of employment.

[49] Two other objections against this part of the claim were raised in argument. The
one was that direct reliance on the Constitution rather than on the provisions of the LRA
relating to unfair labour practices undermined the principle of subsidiarity. The other

was that the new pension funds never employed any of the applicants.

[50] The application of the principle of subsidiarity in relation to the LRA and other

labour legislation is complex. The Constitution in some instances, like with the rights

47 High Court judgment above n 3 at para 51.
48 66 of 1995.

8 “Twilight zones” of employment refer to types of employment wherein there is no clear employer and employee,

examples inciude Uber and Airbnb,
17 &
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of access to information®® and just administrative action®! require national legislation to
give effect to these rights. The same requirement is not made in section 23. The LRA
itself, however, sets that as one of its objects.”> Nevertheless there are other pieces of

labour legislation that also cover aspects of potential unfair labour practices.>

[51] The principle of subsidiarity was recently considered by this Court in
My Vote Counts.> Neither the majority nor minority judgments in that case are directly
on point because the issue involved a provision of the Constitution that required
Parliament to act. Section 23(1) lacks that requirement. A decision by Parliament not
to cover the entire field would not fail to fulfil a duty in the Constitution. A fair labour
practice claimant may be entitled to rely on the Constitution directly without having to

show that the LRA (or patchwork of other statutes) is deficient.

30 Section 32 of the Constitution reads:
“(1) Everyone has the right of access to—

(a) any information held by the state; and
(b) any information that is held by another person and that is required for the exercise or
protection of any rights.

{2) National legislation must be enacted to give effect to this right, and may provide for reasonable
measures to alleviate the administrative and financial burden on the state.”

3! Section 33 of the Constitution reads:
“D Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

{2) Everyone whose rights have beer adversely affected by administrative action has the right to be
given wrilten reasons.

{3) National legistation must be enacted to give effect to these rights, and must—

(2) provide for the review of administrative action by a court or, where appropriate, an
independent and impartial tribunal;

{b) impose a duty on the state to give effect to the rights in subsections {1} and (2); and

{c) promote an efficient administration.”

%2 See section 1 of the LR A reads:

“The purpose of this Act is to advance economic development, social justice, labour peace and the
democratisation of the workplace by fulfilling the primary objects of this Act, which are—

(a) to give effect to and regulate the fundamental rights conferred by section 23 of the Constitution
of the Republic of South Africa, 1996.”

53 Consider the Basic Conditions of Employment Act 75 of 1997 and the Employment Equity Act 55 of 1998.

* My Vote Counts NPC v Speaker of the National Assembly [2015] ZACC 31 2015 (1) SA 132 (CC); 2015 (12)
BCLR 1407 (CC) (My Vote Counts) at paras 44-74.
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[52] The majority judgment in My Vote Counts expressly disavowed that subsidiarity

was a hard rule:

“We should not be understood to suggest that the principle of constitutional subsidiarity
applies as a hard and fast rule. There are decisions in which this Court has said that the
principle may not apply. This Court is yet to develop the principle to a point where the
inner and outer contours of its reach are clearly delineated. It is not necessary to do

that in this case.”® (Footnotes omitted.)

[53] This indicates that as in Fetal Assessment Centre this is a matter where the
“factual situation is complex and the legal position uncertain”.’® Here there is more

than enough legal uncertainty to send the unfair labour practice claim to trial.

[54] Ifitis accepted that in this matter the principle of subsidiarity does not apply, at
least at the exception stage, there is no reason to find that a claim against the new
pension funds is facially implausible. A claim like this, invoking the fundamental right
to fair labour practices under section 23, has not been litigated before. We should not
hold — on exception — that the constitutional guarantee against unfair labour practices

does not extend to the actions of pension funds taken in concert with an employer.

[55] The appeal against the upholding of the exception to the unfair labour practice

claim must also succeed.

The conditional cross-appeals

[56] Dismissal of an exception does not usually involve a final dispositive
pronouncement on a legal issue.’’ For that reason, as well as the complexity of the
factual and legal issues surrounding all the claims made in the applicants’ particulars of

claim, it is not in the interests of justice to grant leave to the respondents to cross-appeal.

35 1d at para 182.

% Fetal Assessment Centre above n | at paras 11-2, relying on Carmichele v Minister of Safety and Security [2001]
ZACC 22; 2001 (4) SA 938 (CC); 2001 (1) BCLR 995 (CC).

51 See above n 15.
r o2
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The respondents may raise the issues in substantive defences to the applicants’ claim

for determination at the trial.

Costs

[57] The High Court dismissed the applicants’ application for leave to appeal to the
Supreme Court of Appeal with costs, including the costs of two counsel. In view of the
outcome, that will have to be corrected. In these proceedings, the applicants sought a
costs order for three counsel. That is not normal practice and although the matter is
complex and of importance it is not so exceptional as to warrant a deviation from the

ordinary order of costs of two counsel to be allowed when such order is reasonable.

Order

58] Ttis ordered that:
1. The applicants are granted leave to appeal.
2. The appeal is upheld with costs, including the costs of two counsel.
8 The High Court’s main orders in paragraph 54.1 are replaced with the
following:

“The defendants’ exceptions are dismissed with costs including the

costs of two counsel.”

4. The High Court’s order for costs in the applicants’ application for leave
to appeal to the Supreme Court of Appeal is replaced with an order that
the costs of the application, including the costs of two counsel, be costs
in the appeal to this Court.

B, The applications for leave to cross-appeal are dismissed with costs,

including the costs of two counsel.
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Annexure A
Jeremy Andrew esc.tons), Fassa, i
Consulting Actuary
14 Kings Street Tel: 021 683 0276
Newlands Cell: 0B2 8BS0 0116
Cape Town Email: jeremy@igandrew.co.za
700 7 VAT No: 4580206730
Mrs. Wynanda Costzee
Geyser & Coetzee 6 February 2020
Dear Mrs. Coetzee,
Revised proposal by Transnet

| have referred to the Transnet Section of the Transport Pension Fund as the TTPF and the
Transnet Second Defined Benefit Fund as the TSDBF in my report below.

1. Affordability of the bonus and increases as proposed by Transnet

From the material that you have sant me,
= the assets of the TSDBF at 28 February 2019 were R13 277,6 million

= the membership, split by gender, gives rise to 47127 beneficiaries with annual pensions
of R1 514,6 million
¢ Transnet have proposed increases as sef out in the following table:

" [ 2019/2020 2020/2021 | 202172022 | 31 March 2022 and |

H
1

| onwards

“Normalincrease 1 2% | 29% 2% | Targetincreases of |
| | 70% of inflation |

¥
]

| subject to a
minimum of 2%
Special increase 11% 7% * 2% o

R S magey
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This would ensure that, up to but not including 31 March 2022, the pensioners enjoy a
cumnulative® increase in their pensions of 31% assuming that the increases are applied
on 31 March of each year.

| have revised my projection of the membership, using the data as at 28 February 2019,
after pruning out the small number of beneficiaries at ages above 110. Please note that §
have retained the expected investment retum of 8,37% per annum.

From my calculations, as at 31 March 2022, after giving the increases in the table, including
a 2% increase as at 31 March 2022, and allowing for increases after 31 March 2022 of 70%

of inflation:

TSDBF As at 31 March 2022 after

giving tha above increase
R'millions

Vziue of assets as at 31 RS ¥70,7

March 2022 assuming

investment return of 8,37%

from 1 March 201910 31

March 2022,

Value of liabilities R10267,1

Beficit (before contingency -R496,4

reserves)

* This assumes that the 11% is applied after the 25 increase was awarded, 5o the rotel incroase in the first vear
is {1+ 256} x {1 + 1%} -1 = 12,22% and so on. The 31% is {.02)x{1, T1{1,02)e( 1,07l 1,02)%{1,04}- 1.
b
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The TSDBF is expected te be stightly in deficit, before the trustees consider any contingency

reserves.

I have not quantified the situation for the TYPF as it had more than enough surplus assets to
provide a fulf base uplift to the pension that the member would have enjoyed if pension
increases had been awarded at 70% of inflation and to provide increases of 70% of inflation
thereafter, leaving it still comfortably in surplus. if implemented, this revised, lower
proposal will leave the TIPF with slightly more surplus than anticipated previously. This
surplus will be sufficient to cover the anticipated shortfall in the TSOBF,

The combined TTPF and TSDBF will, therefore, have sufficient assets to cover the combined
fund’s liabilities after granting the increases m the settlement proposal.

2. what is required to put pensioners into the situation that they would have been In if
they had enjoyed increases of 70% of inflation.

Pensioners understood that the practice of the Fund prior to 1 April 2003 was to grant
increases of approximately 76% of inflation.

There are three aspects to an endeavour to put the pensioners into the siuation that they
would have bean In, if they had enjoved such increases:
»  Compensation for the fallure to give such increases in the past,
o An uplift of their current pension to an amount that would refiect increases of 70%
of inflation from % April 2003.

e Provision for increases of 70% of inflation in future,

| deal with these in turn,



1.1. Compensation for the faiiure to give such increases in the past.

2.1.1. Yhe TSDBF

I

The average monthly pension payable to pensioners and spouses in the TSDBF as at the end

of February 2019 was R2681 per month. Using the actual history of pension increases, this

transiates into an average monthly pension of R1992,05 as at 1 April 2003.

Assuming for convenience that the increase occurs 1 April and bonus Is payable at 1 April

based on the contributions paid for the previous year, Table 1 below shows the *average”

pension with increases actually granted, the notional pension assuming increases of 70% of
inflation from 1 Aprif 2003 onwards, and the accumutated values of the “average” pension
with increases actually granted plus the ad hoc bonuses awarded as shown (at the rates

advised to me by the Pensioner Action Group), and the accumulated values of the notianal

pension assuming increases of 708 of inflation.
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{ Table 1. :
| As 3t | Pension :Ac:tgual Ad hoc i;\f;ﬂue of 70% of | Notional | Value of
B | Increase : pension | bonuses actual | infiation | pension | notional
| April | awarded | awarded ! pension plus increase | with pension
of the atl I at 1 April " ad hoc fram 1 1 increases | {70% of
vear: i April {as bonuses, | Aprilto ’ of 70% of | inflation
provided | accumulsted following inflation | increases)
by the at 12% per | 31March | {subject | accumulated
{ Pensioner | annum {minimum | to 2 at 12% per ,
’ Action compound | of 2%) miritum annum
 Group) | atyearend of 2%} as | compound |
| atyear | atyearend
end ;
2003 | 11992,05 |0 12519246 | 2,00% | 199205 |25192,46 ;
| S S - R SR

o
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[2004 [2%  [203189 [o 5391185 |2,00% | 203189 |53011,86

| 2005 | 2% 207253 |0 86591,52 | 2,36% | 207253 | 8659151
b2005 |2% 211398 [0 12371695 |430% | 2121,46 | 12381158
2007 | 2% | 2156,76 |3% | 16668448 |7A7% | 2212,67 | 16665155
2008 2%  12199,39 | 7,02% | 21653580 |652% | 237792 | 216 722.15
{2003 (2% | 224338 |1L92% | 27441430 |356% | 253396 To7a 6183
2010 | 2% | 228825 | 1533% | 38000452 |289% | 2623,07 | 34090586 |
011 | 2% 233402 |8,50% | 41394434 |421% | 269881 | 415945.08
2012 | 2% | 2380,70 | 17% 49905795 |4,15% | 2812,37 |501425.1
2013 | 2% 242831  17% '595093,94 '4,26% | 2929,07 | 598 638,55
2014 | 2% 2476,88 | 17% 703377,27 | 281% | 3053,78 | 709094,85
2015 | 2% 2526,42 17% §25392,08 | 440% | 313058 | 833 890,07 |
Z‘étii"a‘";"é%' | 7895 1w | 962800,89 é4,28% 232??,70 975 409,28
2017 (2% 1262849 |21% | 111885137 |267% | 341812 | 113568567 |
2018 |2% | 268106 | 40% i 130115032 | 3,16% | 3509,34 | 1316348,80 |

Note: The ad hoc bonus is applied as follows fwith the year 2015 as an exampie): the 1 Apcll 2015 rate is

applied to the income earmed in the grevious 12 months and sssumed to be pad as at1 Aprit 2015. Inthe

_au:umulaﬁcn it therafore earms 3 full year of interest when included in the accumulation as at 31 March 2018.

The accumuiated actual contributions and ad hoc bonuses result in 2 figure as at 31 March

2018 that is 98,85%%° of what notionzl contributions (increasing at 70% of inflation} would

have achievad, both accumufated at 12%° per annum compound.

if 1 use the bonus rates as awarded according to the schedule proveded by Transnet, the

table reads as follows:

2 1301150,32/1316348,80 = 98,85%

3 If the bonus is awarded at the end of the vear {rathe; than the beginning) but is based on pension paid in that
year (rather than the previous year), the figure is 98,15%.
41 do not have the sctual investment returns achieved by the Fund after 1 March 2011, H | use the actual
returns to the extend that | have them and assume the Fund earned the same returns 2s the Alexander Forbes
Global Large Manager Watch median fund, the porcentage at 31 March 2019 would be 98,4006 and not

1%“0&

98,85%.
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Table 2.
Asat [Pension |Actual |Adhoc | Valueof | 70%of | Notional | Valueof
1 ‘increase pension | bonuses . actual inflation | pension national i
April | awarded | awarded | pension plus | increase | with . pension ;:
ofthe 1 at1 at 1Aprl | ad hoc from 1 increases | {70% of :
year: | April ; fas bonuses, Apritto | of 70% of | inflation
| provided | accumulated . following | inflation | increases)
E by at12% per | 31March | [subject | accumulated |
Transnet] | annum {minimum | toa |ati2%per
compound | of 2%) minimum ’ annum .
h { at year end of 2%) as | compound |
at year at year end
2003 | |1952,05 To00% | 2519245 z,m 199205 |75192,46
2004 | 2% | 208,89 [0,00% |53911,85 200% | 203169 | 53911,86
2005 | 2% 2072,53 |0,00% | 8650152 |2,36% | 207253 | 8659151
2006 | 2% 2113,98 | 0,00% | 12371635 |4,30% | 212,46 | 12381158
2007 | 2% 2156,26 | 1,50% | 1662583 | 747% | 221267 166 65135 |
3008 | 2% 1219939 |850% | 21648719 |650% | 237797 | 21672515 |
2009 (2% 1228338 | 15,30% | 2753592 | 356% | 253196 |37a 761,83
2010 | 2% %’.ma,zs 16,83% | 3424315,07 |2,89% | 2623,07 | 340005.86 |
2011 | 2% 2334,02 | 26,67% | 42122437 [4,21% {2698,81 | 415945,08
2012 { 2% 2380,70 |833% | 50449164 (4,15% | 2812,37 5014251
2013 | 2% 242831 | 16,66% | 601070,83 4,26% | 2929,07 | 598 638,55
2014 | 2% 247688 | 16,66% | 708 560,49 |281% | 3053,78 | 708 054,85
2015 | 2% | 252642 | 16,66% | 83265211 | 4.40% 3138,58 | 833 890,97
2096 | 2% 257695 |2L00% | 97229032 |428% | 327770 | 97540928 |
(2017 |2% | 262849 |2000% | 112913315 [267% | 341812 113568567
éz&m 2%  |2681L,06 |40,00% | 131266595 |3,16% | 350034 i 1316 348,80

i
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The accumulated actusl contributions and ad hoc bonuses result in a fizure as at 31 March
2019 that is 89,72%" of what notional contributions {increasing at 70% of infiation) would

have achieved, both accumulated at 12% per annum compound.

Payment of the bonus at dates during the year is likely to produce a figure between those in
footnotes 2 and 3, or 5 and 6.

t have retained the bonus rates as advised by the Pensioner Action Group because these are

the figures that were discussed with them when they agreed the settiement.

On both versions of bonus awarded, the value of the increases actually granted plus the ad
hoc bonuses is, therefore, very similar to the value of what the mernbers would have
enjoyed if pension increases had been 70% of inflation. As footnote 4 shows, there is nota
material difference expected if likely actual investment returns are used rather than the

12% assumed.

Therefore, in respect of past history up to 31 March 2019, in terms of value received, the
surviving beneficiaries are not materially financially worse off than they would have been if
they had enjoyed pension increases of 708 of inflation. This will be true of beneficiaries
across the income bands because the ad hoc pension increases have been percentages of

pensions being received.
2.1.2.The TTPF

1 do not have dates 25 1o when the pensioners in the TEPF retired, but, assuming that TIPF
pensioners who retired in any particular year after 2003 retired at the beginning of that
year, | tested the accumulated value of the actual pension received plus ad hor bonuses
against what the pensioners would have received i they had had increases of 70% of
inflation each year.

© 1312665,95/1316348,50 - 99,72%
“ If the ad hoc bonus is awarded at year end, based on the contributions paid in that year, the figure is 98 95%,

b
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What they have actually received, including ad hoc bonuses, when actumulated at 12% per
annum compound interest, was
= 100% or higher, of the accumulation of pensions assuming increases of 70% of
inflation each year at the same rate of interest, for all years of retirement except the
first {namely the period from 1 Aprit 2003 to 31 March 2004}, using bonus awards as
supplied by the Pensioner Action Group or
*  99% or higher, using the bonus awards as supplied by Transnet.
For the particular year 1 April 2003 to 31 March 2004, the figures were 97,1% using the
bonus awards as provided by the Pensioner Action Group and 96,2% using the bonus
awards as provided by Transnet.

When the effact of the lump sum award is taken into account {see the next section), the
average TTPF pensioner should be at least as well off {in terms of the value of income
received) after the settlement agreement as he or she would have been if he or she had

received increases of 70% of inflation.

2.2. An uplift of their current pension to an amount that would reflect increases of 70% of
inflation from 1 April 2603,

The uplift to put the TSDBF pensioners inta the position, going forward, that they would
have been in if they had enjoyed increases of 70% of inflation each vear is 30,9%7. See the
figuras in Table 1.

The TTPF pensioners wha retired in the year starting 1 April 2003 require an uplift of 34%
{assuming they all retired at the beginning of the year}. This drops to approximately 30% for
pensioners who retired between 1 April 2004 and 31 March 2008, and then drops
significantly for later retirees.

13509,34 / 2681,06— 1 as a percantage.

W



Propagating pensions forward, assuming that inflation is 4,5% per annum, starting with the

20138 position in Tables 1 and 2:

'Yable 3 ]
| Year Actual Resulting ; Inflation rate | 70% of | Notional |
pension pension i inflation pension
L ncrease increase | assuming
| E increases of
| } | 70% of
; j inflation
2018 2681,06 | 3509,34
2019 13,229%3 30855 54,5295 3 16% %3529,37
| 2020 9,14%’ 331294 |45% i arsaa
2021 6,08%° 1351437  |45% | 3,15% ETT

The pensioners will then have pensions expected to be some 9,6%** short of where they

would be if increases were 70% of inflation each year.

Far the majority of members, this shortfall is made up by the lump sum award. This is

examined in the Aext section,

2.3. The impact of the lump sum award o members of different eamings levels,

In Table 4 below, | show the distribution of pensioner members and spouses in the TSDBF by

income level. | then took the average age for each group, determined an approximate rate

to convert a iump sum into a pension for that age, and determined the equivalent increase

in pension for a member in the group resulting from a lump surn of R30 000, The final

colurnn shows the propartion of the members in each group.

¥3,11x1,02-1
71,07x1,02-1

" 104x102-1

H2253,04 £3514,37 -1 = 0,6%
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[Tabiea
Rango of Number in ! Aversge age | Averagé ! Approximata | Appraximate | Proportion |

i monthly Eroup of group monthly increase in percentage | of memnbery

‘ pension ponsion manthly | Increase inproup

: income :

equivalent |

toR30000 | !

hump sum ; :
0-999 1 2579 82 776,65 | 384,73 T 29,54% 18,301% |

[1000-1999 ~ | 2918 |77 Tiaasss” 308,28 | 71,20% 20707% |
‘2000 -2999 | 1901 s [2a7061 | 28034 ' Eu.a'ém' S Tisas0m |
3000-3999 | 1427 76 346,38 291,72 | 8,30% 10,126%

[ 4000- 4959 | 1239 78 [ asiea 318,07 T .05% 187
S000-5999 | 1437 0 ['s512,52 uE72 | 633% W0055% |
go00—o999 | 11ed |81 515852 | 36593 | 567% 8,260%

7000~ 7999 | 550 82 743776 | 384,73 1 5,17% 1390%%
BOOO 8989 | 253 85 844773 | 451,59 5,35% L795% |
9000—9000 | 139 |28 943748  [47746 | 506% 0.986% .
15000 - 10999 72 B4 1049231 427,79 ’ 4,08% : 0.511% :

17000 - 11999 | 75 3] 1144561 | 405,58 | 3.54% 05k |

12000-12999 | 46 83 1750160 | 40558 | 3,.24% o32e% |
13000 - 13999 83 “T1358000 | 405,58 298% | 0156% |
14C00-14998 | 17 83 |1445380 | 40558 2.51% B191% !
15006 - 15998 | 13 REE 1563927 | 40558 | 2,60% omer% |
16000 - 16993 | 24 79 1657589 | 332,85 :":;éix"“"'""“w
17000 - 17999 | 28 g1 i i/sa330 | 36593 208% T oiwem |
"18000- 18939 | 26 78 1854694 | 3az,85 179% [ 0185%

o000 1988 |22 |® [19#9097 | 36593 TLEe%  loasem |

| 20000-2083% |25 80 | 2004928 | 348,72 ;L'fzas 0A7TTR

21000- 21998 | 20 79 12152385 | 332,85 155% 61a3% |
22000-22998 | 12 79 253647 | 332,85 1,48% _0,085% !
23000- 23995 | 13 7B 23469,88 | 332,85 | ,42% | 0,090%
24000 - 24339 | 15 80 | 2467031 | 348,72 ram% 1 0,106%

| 25000- 20999 | 46 73 7702564 | 31807 '1,18% {oaze% |

ia“"?-"ﬁ”mféégéb” 19 1 36853 |59 L1k {oim%

40000 and over | 10 ) 61303,14 | 405,58 oge% o7

tm—



Total {'14092 .

Rangeof i Number n ‘ Avcrage age | Average " Approximate | Approximate | Proportion
menthly i group of group ; monthly | increase in porcentage f of membersy
pension i | pension ? monthly increase | i group

| income

i eguivalont

| *‘ % R30 00O

; ; - furmp sum

‘o-999 | 12657 75 612,42 348,00 | 56557% | 38,438%
[1000-1993 | 6765 7 140997 | 301,97 gl 21,42% | 20,545%
[3600-2989 | 4289 75 248612 | 34800 | 14,00% 13,025%
{3000 3999 | 3360 77 WBGEE | 38634 | 1L08% | 10204%
[ a00-4099 | 3849 77 446541 | 386,34 i'a.ﬁs.% B.652%
(Soc0-sw9 |54 |76 544770 | 43335 | 7,.95% a568% |
Esnm-»sass 798 81 5426,91 WO | 750% 2429% |
T 7000-7900 | 267 (743220 [essa8 | ra7k 087% |
8000-8999 | 154 (82 824162 | 51964 [ 616% "0,468% b<
30009999 | 73 83 9504,06 | 555,19 Saa% o2m%
10006 10995 | 29 84 1046381 | 59258 | 5.07% oie9%
11000-11999 | 27 80 | 11600,07  [as947 | 4.08% o,082% |
12000-12098 | 23 88 1572 | 59298 | 4.78% 0.070% |
| 13000- 13988 | 22 88 | 1362481 | 53513 | 407% 0.067% ?
14000- 14999 | 11 78 [iass | 409,0 2,88% 0,033% ;
15000-15999 | S 182 1558045 | 555,18 3,56% 0,027%

16000 -16398 | 13 78 16486,47 | 409,02 | 2,48% ] ©.039%
1700017998 |8 74 1752966 | 331,43 1,89% 0,024%
18000-18999 |7 73 | 1853019 | 316,18 1,71% 0021% |
19000-19983 (6 79 19475,65 433,35 2.23% 0,018% |
20000- 20999 | 3 78 2053172 f 43335 211% 0,009%
21000- 21999 | 3 68 2178658 | 257,15 1,18% 0,009%
27000 - 22998 | 1 T 001,16 | 488.00 3,31% 0,673%
23000-23998 |1 |76 2332290 ;'363,14 ' 1,57% 0,003%
24000 - 24999 o _i ' i T

394
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T25000-28999 |1 86 574,02 | 676,96 265% [ 0,003%
3000039998 |2 81 | 2786332 | 488,60 | L75% 0,006%
| 40000 and over | 6 NE) 3820872 | 77833 | 208% | 0OI8% |
[ro?tai""' 32528 ' ] T |

t have not quantified a simifar table for children in receipt of pensions. They form a very
small group in any event,

| would like to stress that

®  Firstly, the conversion to income is approximate as I've made a number of
assumptions {such as all members are male, and all spouses are femate, the age
ditference between spouses is 5 years [the wife being 5 years younger than the
husband] and so on). I've also used annual rates for the conversian to income: and

*  Obviously, for a specific individual member, the conversion from lump sum to
income will depead upon that member's circumstances {such as the member’s
actual age and the actual difference in age between the member and spouse).

The second fast column of this table shows that, for pensioners eamning {ess than R3 000,00
per month, and for spouses earning less than R4 090,00 per month, the pension increase
equivalent to the R30 000,00 lump sum award will take the pensioners and spouses up to
the level that they would have enjoyed i they had had increases of 70% of inflation. That is,
the lump sim award satishes the shortfall of 2,6% set out in section 2.2 for 52,5% of
pensiorers and 82,2% of spouses, The lump sum award makes up much of the shortfall for

the higher income pensioners and spouses.

2.4, Targeting {or increases of 70% of inflation in future.

This will be incorporated into the pension increase policy and the assumptions used by the
valuator when valuing the liabilities of the Funs. | built such assumpiions into the modei

when determining the sustainability of the settlement agreement in future, as reported in
Section 1.

-
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3. Penstaners who have died,

The settiement agreement awards lump sums and pension increases only to TSDBF and
TTPF pensioners wha are still alive, or to the dependants of deceased pensioners who are
still in receipt of pensions in terms of the rules. Nothing goes to people who are not siill in
receipt of pensions from the Funds, i.e. pensioners and their dependants {who became

entitled to pensions on the death of a pensioner) who have died.

There were some 24 000 pensioners in 2003, and there are now only some 46 000. The cost
to settle on the terms in the agreement would have been very much higher had some
compensation been included for the pensioners and dependants of deceased pensioners.

4. Conchasion,

| consider that the settlement agreement puts the vast majority of surviving pensioners in
both the TSDBF and the TTPF in a position that is equivalent to, or better than, the position
they would have been in: if their pensions had increased by 70% of inflation each year. The
only pensioners far whom this might not apply are relatively high income pensioners, and
then the difference will be small.

The lump sum payments are likely to be appreciated by pensioners because of their age. In
swarding 2 fixed Rand amount, more goes to the lower income members, in propartion to
the size of their pensions. The settlernent agreement can therefore be viewed as

progressive in giving more to the poorest.

For the low income pensionars, a lump sum award will also not impact the means test for

the portion of the social old age grant that they would be receiving.

Yours sincergly,
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Appendix 1. Dtz and Assumptions
Al.1 Bonuses taken into account.
The bonuses awarded have been at various times during the year. | have taken the total

bonus awarded during the fund’s year {1 April to 31 March) as being awarded at the 31
March ending the year, as a percentage of the pension paid in the year ending on 31 March.

[ Year begimxid& | Bonus rates as advised by the Pensioner Action Group
' ‘;- Bonus awarded in the Bonus awarded in the
TSDBF Transnet Section of the TPF
; 01-Apr-03 - 0,00% 0.00%
01-Apr-04 2 0,00% : ~ 0,00% |
o1-Apr0s | '0.00% © T oeowm |
01-Apr-06 . 0,60% T oo
01-Apr07 3,00% 0,00%
'61-Apr08 h 7,02% 0,00%
01-Apr09 L i | 0,00%
: 01-Apr-10 ; ' 15,33% © 0,00%
if “oi-April T 8s0% | "%3,00%
et-Aprl2 17,00% . 850% E
O1Ape1s 17,00% 8,50% ‘
ol-Apr-18 17,00% T 17000
01-Apr-15 T T e T 17,00%
otAprie | 17,00% | " 0,00%
01-Apr-17 [ 21,00% © 10,00% o
O1-Apr-18 i 40,00% T 40,00% =

In preparation for the Court hearing, Transnet has provided a different schedule of bonus

rates awarded, specifying the months in which they were awarded. | have accumulated
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these for each year {1 April to 31 March) and treated them as awarded on 1 Aprii based on
the contributions paid in the previous year.

" Bonus rates as advised by Transnet

Bonus awarded in the Bonus awarded in the
TSDBF Transnet Section of the TPF
01-Apr-03 ' 0,00% 0,00% 1
0L-Apr-04 T 0,00% 7 0,00% ]
T 01-Apr-05 I 0,00% - 0,00% —
i 01-Apr-06 B 0,00% 0,00%
: 01-Apr-07 - 1,50% ) 0,00%
’; O1-Apr-08 T T 8,50% o 0,00%

J CO1Apr08 U 15,3% T 0,00% ;
T G1-Aprio T  0,00% T
Ol-Apri1 o 26,67% I 50,00%

0 01-Apr12 CTTTTgaEw 83w

| 01-Apr-13 16,66% ) 16,66%

] OlApris 1 16,66% T TeeE%

G1-Apr-15 16,66% T 16.66% 1
Oi-Apri6 21,00% | 21,00% il
OI-Apr-17 ' 20,00% ~20,00%

[ 01-Apr-18 - aocow " 40,00%

In footnotes, | have quantified the impact if the bonus is peyable at the end of the year,
based on the contributions made in that year. In practice, with the bonuses split often into
several tranches, paid during the year, the result wili be somewhere between the figures
assuming that the bonus is payable at the beginning or end of the year,

ol
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Al.2. Investment return has been assumed at 2% p.a. compound.

While investment returns have differed from the 12% p.a. compound, this is 3 reasonable
approximation to the returns earned by the fund up to 2013 {the last date for which | had
these returns) and the Alexander Forbes Global Large Manager Watch median thereafter.

A1.3.The CPt table used is that supplied by Statistics South Africa rebased to 10G on 31
December 2016.
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iN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETGRIA)

CASE NUMBER _Ql‘}\ 5SS

in the Ex Parte application of:

JOHAN PIETER HENDRIX PRETORIUS FIRST APPLICANT
MONTANA DAVID KWAPA SECOND APPLICANT
TRANSPORT PENSION FUND THIRD APPLICANT
TRANSNET SECOND DEFINED BENEFIT FUND FOURTH APPLICANT
TRANSNET SOC LIMITED FIFTH APPLICANT

{Application to approve a settlernent agreement in respect of a certified class action)

CONFIRMATORY AFFIDAVIT

{ the undersigned
JEREMAY PETER ANDREW
hereby state under oath as follows:

1.1, {am aconsulting actuary resident at 14 Kings Street, Newlands, Cape Town,

@J%
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L

1.2. The contents of this affidavit fall within my personai knowledge and are true and
correct.
2

| attach hereto my Curriculum Vitae and respectfully refer the court to the contents thereof
insofar as it relates to my gualifications and experience. | further confirm that | have had
extensive experionce in the pension fund industry and have reviewed the settlement
agreement that the parties entered into. | refer the court to my report attached as anvexure

*A* to this affidavit and confirm my opinions contained therein.

1 have read the signed affidavit of WYNANDA WILHELMINA COETZEE and confirm the

o

D%NEHT

cortents thereof as it relates to me.

i certify that :

1. The deponent has acknowledged that
1.1.  He knows and understands the contents of this declaration;
1.2. He has no objection to tsking the preseribed cath;
1.3.  He considers the prescribed oath to be binding on his conscience.

Z The deponent thereafter uttered the words: “t swear that the contents of this
deciaration are frue, so help me God.”

3. The deponent signed this declaration in my presence at the address set out
hereunder on this 7 day of February 2020.

Fano—ilr7

c&umssmnm OF OATHS

SONATHAN WILLIAM TREVOR MORT
Gommigsiongr of Oaibs
Practisng ;;t:imy BA
nathan MO IRC.
J&i Sir Gearge Grey Sl Oranjezichl
Goge Town 500

V.



JEREMY FETER ANDREW

Position: Congulting Actuary

Profession: Actuary

Yeurs experience: 38 (alter qualifying 8s an actuary)
Nationality: South African

KEY QUALFICATIONS

Jeremy is a respected pension fund actuary who has been closely involved with the
major legislative and regulatory developments affecting retirement funds in South
Africa.

EXPERIENCE

Jeremy was admitted as a 'cilow of the Instifute of Actuaries in 198] and as 2
valuator of retirement funds in 1983, He has held practice aertilicates for the valuation
of all types of retircment fund and as an actuary qualified o sit on a fribunal in terms
of scction 15K of the Pension Funds Act {dealing with surplus apportiocoment
disputes).

He has had exposure to almost ail aspects of employee bunefit consulting. Prior o
joning the Financial Services Board (I'SB). he werked for some 20 years in the
division of Liberty Life that provided aciuarial and employee benefit consuliing
advice 10 clients, ending as General Manager - Specialised Corporate Consalting. in
which role he headed the consuliing service 1o Jarge peusion and provident funds.

In March 1998 he jeined the Tinancial Services Bourd (now the Uinancial Secctor
Couduct Authority) as Chiel’ Actuary. In this role, and after his retirement at the end
of February 2003. he has been closcly identified with legislative and regulatory
developments affecting retirement funds. He was a member of the govermment team
that ncgotisted and drafted the surplus apportionment and minimum beneflis
legislation. He chaired the technical commitive drafting the correspending subordinate
lepislation and scrved on the relevant commitiee of ASSA dralting protessional
guidance with regard to (hat legislation.

Subsequent to his retirement as Chief Acwary fo the FSB. he has consulted o the
Watiopal Treasury and the FSB on retirement reform in South Africa, the
redevelopment of the Pension Funds Act and on the implementation of risk-bascd
supervision of pension and provident funds in South Africa. He has worked as part of
a team designing a national pension fund for Namibia, and, in projects sponsored by
the World Bank. on pension fund legislation and supervision for the Pensions and
Insurance Authority in Zambia and the Non-DBank Financial Institutions Regulatory
Authority in Botswana, where he was heavily involved in writing the new Retirement
Funds Act.

Jeremy serves, as an independent specialist trustee, on the boards of various pension
and provident funds and retirerpent annuity {unds. This exposure #s a trustes has
amplified Jeremy's expericnce because he has become much more focused on the
management of riske in both defined benefit and defined contribution funds.

Jeremy also works as a general consulting actuary independent of any of the major
service providers in South Africa. advising clients on general matiers, such as the
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orderly termination of funds. including their liquidation. He has given expert evidenec

in various disputes imolvieg pension funds. He is an approved liquidator and has
liguidated a number of funds.

Jeremy has presonted papers 10 the Actuarial Socicty of South Africa on the
management of risk in delined contribution pension funds, the origin of pension fund
surplus in South Africa and the [cgislation (o require its apportionment between
siakcholders, limils to actuarial discretion and the communication of actuarisl
findings. He hus also addressed confercnecs sponsored by the South African Institure
of Chartered Accountants, the Ponsion Lawyers Association, the International
Pensions and Employee Benefi Tawyers Association, the Principal Officers
Association and the Insitute of Retirement Funds. Ile has scrved on varipus
commitlees and the Council of the Actuarial Society of Sonth Alfrica.

EDUCATION

JMB Matricuiation (1964) from St. John's Collcge, Johanncsburg

BSe (1ions) rom the University of the Witwatersrand (1969)

Admiticd as a Fellow of the Insiitule of Actuaries and the Actuarial Scaiety of Somb
Africa. both in 1081,

EXPERIENCE RECORD

2003 w date: Independent consulting aciuary, independent specialist trustee and
liguidator of pension and provident funds

1998 10 2003: Chiel Actuary to the Financiat Services Board (1'S13)

1977 to 1998: Fiberty Life (all in the employee benefit division), ending as Genural
Manager in charge of the consulting services provided to large
retirernent {unds

1975 to 1976: African Eagle Life

1972 w 1973: Control Data Corporation

OTHER INFORMATION
Jeremy was born on 3 bebmuary 1948, He married his wife, Gail, in 1979, They have

one son, Jonathan, aged 37. In his spare time, Jeremy enjoys reading. watching filas,
fly-fishing and gardening.

CONTACY DETAILE

Residential and Postal Address: Felephone:

14 Kmgs Street (Ilome and offiec) 021 683 0276
Newtands (Ccll): 082 850 0716

Cape Town

7700
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IN THE HIGH COURT GF SOUTH AFRICA

{CAUTENG DIVISION, PRETORIA)

CASE HUMBER

In the Ex Parte application of:

JOHAMN PIETER HENDRIK PRETCRIUS FIRST APPLICANT
MONTAMNA DAVID KWAPEA SECOND APPLICANT
TRANSNET PEN2ION FUND THIRD APFLICANT
TRANSNET SECOND DEFINED BENEFIT FUND FOURTH
APPLICANT

TRANSHNET 8CC LIMITED FIFTH APPLICANT

{Appiication to approve & settiement agreement in respect of & certified class aciion)

CONFIRMATORY AFFIDAVIT

| the undersigned
RICHARD WILLIAM CARR

Hereby state under ozth as follows:
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I am pensioner mamber of the Third Applicant with address at

7 - = o i ! iy~
[0 Enornsangr KRagh, Koope

r'd

waZulu-Maiai Province.

2.
| confirm that the conierits of this affidavit are within my personal knovdedge, save as
where othenwvise indicated and are both true anc comsct to ihe best of my

knowledge.

3.

3.1 | am a member of the executive committee of TPAG (Transnet Pensiocners
Action Group). TPAG is a voluntary organisation which was formed in 2012
and have approximately 4000 members. Initially TPAG — a voluntary
association - was established with the purpose of assisting pensioner
members of the Third and Fourth Applicant with information relating to
pension matters and iater to assist with the class action.

3.2 TPAG communicate via contact via telaphone, meetings, social media and
whatsup group in order to communicate to our members. The executive of
TPAG was closely involved in the class action negotiations and attended
regular meetings with the iega! team and actuary.

34 The execuiive of TPAG has had various discussions in respect fo the
settlement agreement and after discussions with our members, actuary and
the legal team resolved thai the conclusion of the seftlement agreement
should be supported as being a fair and reasonable settlement of the

disputes.
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3.3

; '-é' P‘M":J?(-

| have read the sigried effidaviis of WYNANDA WILHELMINA GOETZEE and
JEREMY ANDREWS in this application and confin he contents thereof
insofar as it relates to me.
I DEPONENT
I certify that the Denonent acknovidedges that he knows and understands the
contents of this afﬁdawL that he has no objection to the making of the
prescribed oath and that he considers the ozth to be binding on his
conscjence. I also certify that this affidavit was signed in my presence
atj &z s0n this day of #@@d that the
Regulatlons contalned in Government ivdtice R1258 of%1 July 1972, as
amended by Governiment Motice R1648 of19 August 177, have been
complled with
Cmme _;fae_&z
COMMISSIONER GF OATHS
“tat  PEPrca_
!fl "”'—‘f/L
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SOUTH AH"ILA HCAG B R = Seramras
=
COMMUN{TY SERviDT CENTARE

TR Y

PINETOWN
i -W‘AZULU-WATA:_
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